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KANSAS STATE DEPARTMENT OF EDUCATION 
SPECIAL EDUCATION AND TITLE SERVICES 

REPORT OF COMPLAINT 
FILED AGAINST 

UNIFIED SCHOOL DISTRICT #229 
ON FEBRUARY 16, 2023 

 
DATE OF REPORT MARCH 17, 2023 

This report is in response to a complaint filed with our office on behalf of the student by his 
father, The father. In the remainder of the report, the student will be referred to as “the 
student.”  The father will be referred to as “the father,” “the parent,” or “the complainant.”   The 
mother will be referred to as “the mother.”   

The complaint is against USD #229, Blue Valley Public Schools. In the remainder of the report, 
the “school,” the “district,” and the “local education agency” (LEA) shall refer to USD #229.  

The Kansas State Department of Education (KSDE) allows for a 30-day timeline to investigate a 
child complaint and a complaint is considered to be filed on the date it is delivered to both the 
KSDE and to the school district. In this case, the KSDE initially received the complaint on 
February 16, 2023, and the 30-day timeline ends on March 17, 2023. 

Investigation of Complaint 

Gwen Beegle, Complaint Investigator, spoke to the father by telephone on February 17, 2023, 
to clarify the issues in the complaint. In addition, Gwen Beegle spoke to the father on March 2, 
2023, and interviewed him on March 6, 2023. Gwen Beegle interviewed Mark Schmidt USD 
#229 Assistant Superintendent Special Education on March 3, 2023. Gwen Beegle and Donna 
Wickham interviewed the following people on March 2, 2023:  Kristin Venable, Principal (IVE - 
Indian Valley Elementary); Cindy Ray, Special Education Teacher; Carol Lujano, School 
Psychologist; Lauren Gore, District Special Education Administrator. 

The Complaint Investigators also received emails from the parent and USD #229 between 
February 17, 2023, and March 6, 2023. 

In completing this investigation, the Complaint Investigators reviewed documentation provided 
by the complainant and district. Although additional documentation was provided and 
reviewed, the following materials were used as the basis of the findings and conclusions of the 
investigation:  

• ● Individualized Education Plan (IEP) for the student dated March 24, 2022, with 
Heggerty-Phonemic Awareness Baseline Assessment for first grade appended 
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• ● Email from Mark Schmidt (Assistant Superintendent Special Education, USD #229) 
to the father, Chris Cullinan (Special Education Administrator) and Alyssa Pengra 
(School Psychologist) dated April 4, 2022 at 3:38 pm. 

• ● Notice of Meeting dated August 19, 2022, for a meeting on August 31, 2022 signed 
by the parent (undated signature) 

• ● Email from Dr. Schmidt to Karen Venable (Principal, IVE - Indian Valley Elementary), 
Lauren Gore (Special Education Administrator), Amy Farthing (Executive Director of 
School Administration), and the father dated December 2, 2022 at 12:55 pm 

• ● Acadience Data Management letter (undated) to parents including the student’s 
first grade (2021-2022) Acadience Reading assessment scores 

• ● Acadience Data Management letter (undated) to parents including the student’s 
second grade (2022-2023) Acadience Reading assessment scores 

• ● “Dear Parent” letter from Adam Wade, Director of Academic Achievement and 
Accountability, including the student’s second grade (2022-2023) MAP scores dated 
Spring 2022-23 

• ● Email from the father to Ms. Cindy Ray (Special Education Teacher), Dr. Schmidt, 
the mother, and Ms. Morgan Reilly (Second Grade Teacher) dated January 10, 2023, at 
9:50 am. 

• ● Email from Dr. Schmidt to the father, Ms. Ray, Ms. Reilly, and the mother dated 
January 10, 2023, at 12:02 pm. 

• ● Notice of Meeting dated January 19, 2023, for meeting on February 16, 2023 signed 
by the parent on January 19, 2023 

• ● District’s “Meeting Notes [the student]” dated January 19, 2023 for the IEP Progress 
Update meeting held on January 19, 2023 

• ● Prior Written Notice for Evaluation or Reevaluation and Request for Consent, dated 
January 19, 2023, and signed by the parent giving consent on January 19, 2023 

• ● I-Ready scores for the student dated January 24, 2023 
• ● Draft Individualized Education Plan (IEP) for the student dated February 16, 2023  
• ● IEP Progress Report - Annual Goals for the student dated February 16, 2023 
• ● IEP Meeting Notes dated February 16, 2023 
• ● Email from the father to Kristen Venable (Principal, IVE - Indian Valley Elementary), 

Ms. Ray, Dr. Schmidt, Mark Ward (KSDE) and Crista Grimwood (KSDE) dated February 
16, 2023, at 11:19 am. 

• ● Email from Dr. Schmidt to the father dated February 16, 2023, at 12:00 pm. 
• ● Prior Written Notice dated February 16, 2023, for Additions, Changes or 

Modifications to the Student’s IEP - Material Change in Services - ESY, signed by the 
father without giving consent on February 24, 2023 

• ● Prior Written Notice dated February 16, 2023, for Additions, Changes or 
Modifications to the Student’s IEP - Update Goals  
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• ● Letter from Ms. Carol Lujano (School Psychologist) to the parents dated February 
21, 2023 

• ● Response to the Molina Due Process Complaint from Dr. Schmidt to the complaint 
investigators dated February 27, 2023, at 11:48 am. 

• ● Qualifying for Extended School Year in Blue Valley 2023 (Internal Guidance 
Document) 

• ● Blue Valley School Calendar, 2022 - 2023 
• ● Email from Dr. Schmidt to the investigator dated March 6 at 12:03 pm. 

Background Information 

This investigation involves a nine-year-old student who is enrolled in second grade at Indian 
Valley Elementary in USD #229. He receives special education and related services as a child 
with a developmental disability per the Individuals with Disabilities Education Act (IDEA). The 
student previously received Part C services in the district, and he currently receives services 
focused on reading and language, with in-classroom special education support in the general 
second grade classroom, resource room services, occupational therapy consultation and 
speech language therapy. He is described as a pleasant and polite child who is dual language 
in English and Spanish. His reading achievement is delayed, and the results of his most recent 
assessments reported in his IEP indicate that his instructional reading level is second grade 
and frustration reading level is third grade, with areas of strength in vocabulary and high 
frequency word recognition and a weakness in phonics. Standardized testing (Acadience 
Reading assessment 2022-2023) shows scores that are below or well below expectations for 
his age and grade in phonics, oral reading, and reading comprehension. The student lives at 
home with his parents where Spanish is spoken as the home language. He does not have a 
behavioral intervention plan, nor does he have health conditions that affect his academic 
performance or school attendance. The student is currently being assessed for his triennial re-
evaluation to determine continued eligibility, for which the parent gave consent on January 19, 
2023.  

Issue One: 

ISSUE ONE:   The USD #229, in violation of state and federal regulations 
implementing the Individuals with Disabilities Education Act (IDEA), failed to 
provide the student FAPE by failing to offer extended school year services to a 
student who would otherwise qualify. 

Positions of the Parties 

The complainant alleged that the student continues to evidence standardized reading scores 
that are in the below and well below range, similar to the scores used in the past which were 
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listed as justification for extended school year (ESY) services during the summer of 2022. The 
complainant asserts that the child needs to have ESY in order to learn reading skills that are 
shown to be delayed by the standardized testing so that the student can make progress on his 
2022-2023 IEP goals and be prepared for the third grade. The complainant also asserts that he 
was unable to properly participate in the ESY decision making process due to late provision of 
the draft IEP.  

The district refuted this allegation, stating that “The IEP Team believes that [the student] will 
receive FAPE without ESY services. As evidenced by the IEP Progress Report - Annual Goals 
(2/16/2023), [the student] completed all of his IEP goals from the previous IEP. As stated in the 
PWN - Request for Consent (2/16/2023), the IEP Team proposed the discontinuation of ESY 
services because: ‘[the student] does not qualify for ESY. The data indicates that [the student] 
is not expected to significantly regress in skills or knowledge over the summer break, he does 
not have a significant degree of impairment, he is making progress but not in a critical stage of 
learning in his special education goals, nor does [the student] display significant behavioral or 
physical problems.’ The proposal to discontinue ESY services was discussed during the annual 
IEP meeting held on February 16. The document labeled "OM - Annual IEP Mtg Notes - 
2/16/2023" states that ‘[the student] no longer qualifies for ESY because he does not meet any 
of the criteria: a. nature and severity of disability, b. regression of skills over long breaks, c. at a 
critical time in the learning process.’ Update: On Friday, February 24, 2023, Mr. Molina returned 
the PWN - ESY. He has signed ‘refused consent’ for this service change. The District 
understands that this change requires parental consent, and the District is not inclined to file 
for due processes.” 

Findings of the Investigation 

The following findings are based upon a review of documentation and interviews with the 
parent and staff in USD #229. 

The district reports that it follows a protocol that establishes the need for ESY by examining 
individual student data against three criteria pertaining to the nature and extent of the 
disability, whether the student has shown regression of learning during extended absences, 
and if the student is at a critical stage of learning. The district provided the protocol entitled 
“Qualifying for Extended School Year in Blue Valley” showing further detail on the measures 
used for each criterion. 

Additionally, the district reports that it used this ESY protocol to determine if the student 
continued to be eligible for ESY during the 2022-23 school year, specifically reporting that the 
student is meeting his IEP goals through the regular school year, making progress in the 
general curriculum, and failed to evidence regression after a recent extended absence. 



5 

The draft IEP dated February 16, 2023 states, “The team considered the need for ESY. It has 
been determined there is not a need for ESY services based on the data below.” The data used 
for this decision are not listed on the proposed IEP in the space below this statement. 

The parent and the district agree that eligibility for ESY was discussed at the annual review of 
the student’s IEP on February 16, 2023 and the district shared that according to their criteria 
the student did not qualify.   

The IEP Meeting Notes dated February 16, 2023 show that the district stated that the student 
“no longer qualifies for ESY because he doesn’t meet any of the criteria: nature and severity of 
disability, regression of skills over long breaks, at a critical time in the learning process.”  The 
district reported that the criteria for critical stage of learning was a primary consideration in 
recommending ESY last summer (2022) when he was finishing first grade and entering second 
grade and that this learning feature is not present at this time. 

The district reports that it proposed an alternative summer program (Step Up) to the parent 
and offered transportation and financial support to offset that program’s cost.  The IEP 
Meeting Notes dated February 16, 2023 state, “Kristin Venable mentioned to Mr. Molina that 
there was a general education summer school program and that if payment were an issue the 
school could help with that.” 

The district reports that the father followed up with the Step Up program but was likely 
provided incorrect or incomplete information that contradicted the district’s offer for 
transportation and/or financial support. They report they do not believe the father has correct 
information about the Step Up program purposes, transportation and available financial 
support. 

The district reported that they sent a letter on February 21, 2023 that included electronic links 
to parent rights in English and in Spanish.  The letter accompanied two Prior Written Notices 
dated February 16, 2023, one for ESY requiring parent consent for a material change in 
services and a second for updated IEP goals not requiring parent consent. 

The parent and the district agree that, on February 24, 2023, the parent signed and returned 
the February 16, 2023 Prior Written Notice for Additions, Changes or Modifications to the 
Student’s IEP - Material Change in Services for ESY giving no consent for the proposed action.  

The district acknowledged the parent’s decision to withhold consent for a material change in 
services in the IEP regarding ESY.  The district reported that they will not seek due process 
relief to overturn the parent’s decision to withhold consent for the material change in services. 

Applicable Regulations and Conclusions 

Two regulations stipulate the requirements for ESY in Kansas. First, K.A.R. 91-40-1, states: 
“Extended school year services means special education and related services that are provided 
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to a child with a disability under the following conditions: (1) Beyond the school term provided 
to nondisabled children; (2) in accordance with the child's IEP; and (3) at no cost to the parents 
of the child.”  Second, K.A.R. 91-40-3, entitled Ancillary FAPE requirements states: “(1) Each 
agency shall ensure that extended school year services are available as necessary to provide 
FAPE to a child with a disability. (2) An agency shall be required to provide extended school 
year services only if a child's IEP team determines, on an individual basis, that the services are 
necessary for the provision of FAPE to the child. (3) An agency shall neither limit extended 
school year services to particular categories of disability nor unilaterally limit the type, amount, 
or duration of those services.” 

Further, Kansas is within the 10th Circuit and is bound by the decisions of the 10th Circuit 
Court of Appeals. Johnson v. Independent School District No. 4 of Bixby, 921 F.2d 1022 (10th 
Cir. 1990) directs school districts to first consider whether the student’s progress made during 
the regular school year would be jeopardized by not attending school during long school 
breaks using both retrospective and predictive data. Secondly, the districts must also consider 
additional elements, such as but not limited to: the degree of impairment, the child’s rate of 
progress, the child’s behavioral or physical problems, the availability of alternative resources, 
the areas of the child’s curriculum that need attention, and whether the services are 
extraordinary for the child’s condition or an integral part of a program for a similar child  
(Kansas Special Education Process Handbook).  

The Johnson case also specifies that determining the need for ESY should be done in 
consultation with the parents and with collection and review of data related to the previously 
stated criteria. A noninclusive list of such examples includes: teacher assessments of student’s 
success using various instructional strategies, criterion referenced and standardized 
assessments, past educational history, the student’s IEP goals, and other measures of student 
performance (Kansas Special Education Process Handbook).  

Additionally, districts must consider the need for ESY yearly during an annual review of the 
student’s IEP, and ESY may or may not be provided in conjunction with a general education 
summer school.  

In this case, the district considered the need for ESY during an annual review of the student’s 
IEP in consultation with the student’s parent. For this review, the district provided achievement 
and progress data related to criteria required in Kansas, which included a review of several 
criterion-referenced and standardized assessments in the areas affected by the child’s 
disability, namely reading and language. The district considered the child’s progress in the 
general education curriculum and on his IEP goals and reported that they reviewed his 
academic performance subsequent to a recent extended absence. The ESY criteria and the 
student’s performance were discussed at the annual IEP meeting held on February 16, 2023. 
At the IEP meeting, the district compared the student’s performance to the ESY qualification 
protocol criteria in order to determine the student’s need and eligibility for ESY. The parent 
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was consulted and gave his point of view that ESY is a continued need for the student’s reading 
progress. 

Further, the parent has denied consent for a material change in the IEP related to ESY and the 
district stated that they will provide ESY for the student in the summer of 2023. 

Based on the foregoing, according to IDEA and Kansas special education regulations it is not 
substantiated that the district failed to provide the student FAPE by failing to offer extended 
school year services to a student who would otherwise qualify. 

Issue Two: 

ISSUE TWO:  The USD #229, in violation of state and federal regulations 
implementing the Individuals with Disabilities Education Act (IDEA), failed to 
provide the parent procedural safeguards and adequate notice of meetings  

Positions of the Parties 

The complainant alleged that emails from Dr. Schmidt did not include as attachments the 
procedural rights documents in English and in Spanish, as the text of the emails indicated.  The 
complainant alleged that he did not receive important educational assessment data or 
adequate notice of the meetings due to sending the draft IEP home with the child instead of 
through certified mail.  

The district responded: “The District disagrees with the second allegation. Parents received 
notification well in advance of the February 16, 2023, IEP meeting. In addition to the Notice of 
Meeting sent on January 19, 2023, by Mrs. Ray, the father received an email from the director 
of special education on January 10, 2023 and clarified that the district would have a pre-
meeting on January 19, 2023, to review the student’s progress data and the February 16, 2023, 
date for the IEP. The email noted that the district held the January 19th meeting and moved up 
the IEP meeting at the father’s request. The formal Notice of Meeting was sent on January 19, 
2023.” 

Findings of the Investigation 

The following findings are based upon a review of documentation and interviews with the 
parent and staff in USD #229.  

The findings of Issue One are incorporated herein by reference. 

The district provided an email to the parent that included the links to or attachments of the 
procedural rights documents on April 4, 2022 at 3:38 pm, in response to the parent requesting 
a copy of the parent rights, to list decisions within Prior Written Notices provided, and to clarify 
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the parent’s wishes for baseline data for a goal on the IEP.  This occurred during the student’s 
first grade year. 

The district provided a Notice of Meeting on August 19, 2022 for a meeting on August 31, 2022 
signed by the father acknowledging receipt of a copy of parent rights. 

The district communicated with the father on January 10, 2023 at 12:02 pm via email to set a 
mutually agreed upon time for the January 19, 2023 IEP Progress Update and February 16, 
2023 IEP meetings. This same email from the district to the parent provided contact 
information for resources to assist the parent to understand their procedural rights but did 
not include the attached or linked procedural safeguards document. 

At the IEP Progress Update meeting held on January 19, 2023, the district reported that a 
paper copy of the procedural safeguards copy was offered to the parent at the January 19, 
2023 IEP progress update meeting. District meeting notes show a paper copy was offered and 
the father indicated he already had a copy of the parent rights document that he was being 
offered. 

At this same meeting on January 19, 2023, the Prior Written Notice for Evaluation - 
Reevaluation and Request for Consent dated January 19, 2023 was hand delivered and the 
parent acknowledged his receipt of the procedural safeguards by his signature on that 
document on January 19, 2023. 

The district and the parent agree that the parent attended both the IEP Progress Update 
meeting on January 19, 2023 and the annual IEP meeting on February 16, 2023. 

The district reported that they sent a letter dated February 21, 2023 to the parent by certified 
mail, which included electronic links to websites that provide the parent’s rights in English and 
Spanish along with contact information for resources to assist the parents to understand the 
procedural safeguards. The February 21, 2023 letter accompanied two Prior Written Notices 
dated February 16, 2023, one for ESY requiring parent consent for a material change in 
services and a second for updated IEP goals not requiring parent consent. 

The parent and the district agree that, on February 24, 2023, the parent signed and returned 
the February 16, 2023 Prior Written Notice for Additions, Changes or Modifications to the 
Student’s IEP - Material Change in Services for ESY giving no consent for the proposed action.  

Applicable Regulations and Conclusions 

According to the Kansas Special Education Process Handbook, for Notice of Meeting, “The 
school must take steps to ensure that one or both parents are present at each IEP meeting or 
are otherwise afforded the opportunity to participate in the IEP meeting. The meeting is to be 
scheduled at a mutually agreed upon time and place. The school must provide notice of an IEP 
meeting to the parents for the initial IEP meeting and any subsequent IEP meetings.” 
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According to K.A.R. 91-40-17(a)(2), a Notice of Meeting must be provided in writing at least 10 
days prior to the meeting and inform the parents that their child is invited to attend the 
meeting. The written notice must indicate the following: (a) the purpose, (b) date, (c) time; (d) 
location of the meeting, (e) the titles or positions of the persons who will attend on behalf of 
the school and (f) the parents have a right to invite to the IEP meeting individuals whom the 
parents believe to have knowledge or special expertise about their child.  Further, the school 
must provide notice of an IEP meeting to the parents for the initial IEP meeting and any 
subsequent IEP meetings.  

According to K.S.A. 72-3430(e), schools are required to provide a copy of the Parent Rights in 
Special Education Notice to the parents at least one time in a school year and for the following 
specific actions:  (a) upon a referral or parent request for initial evaluation, (b) upon the first 
formal complaint or due process complaint filed in a school year, (c) upon a disciplinary 
removal from school that constitutes a change in placement; and (d) upon parent request. 

In this case, the district scheduled an IEP progress update meeting and IEP annual review 
meeting with the parent at mutually agreeable times, using email to communicate with the 
parent.  The parent was able to attend both of these meetings with the district.   

Additionally, the district provided adequate notice for the annual IEP meeting, as required.  On 
January 19, 2023, the district provided a Notice of Meeting dated January 19, 2023 for the 
annual IEP meeting to be held on February 16, 2023 by giving it to the father in person. This 
Notice of Meeting meets the 10 day requirement for notice of a meeting to discuss the 
student’s IEP and it includes the information required by K.A.R. 91-40-17(a)(2).  The parent 
acknowledged receipt of this Notice of Meeting through his signature on January 19, 2023.  

Further, the district met its requirement to provide a copy of the procedural safeguards 
document to the parent annually and at the time of a request for consent for re-evaluation. At 
the request of the parents, the district sent attachments of the parents’ rights in English and in 
Spanish to the parents in an email dated April 4, 2022 at 3:38 pm.  By signature on a Notice of 
Meeting dated August 19, 2022 and on a Prior Written Notice on January 19, 2023, the parent 
acknowledged receiving parents’ rights documents at least twice during the school year.   
Additionally, on February 21, 2023, following the annual IEP meeting held on February 16, 
2023, the district sent a letter through certified mail that included links to parents rights in 
English and Spanish.   

Therefore, it is found that the district provided the parent with the parents’ rights annually, 
upon a parental request, and when requesting a reevaluation, as required by K.S.A. 72-3430(e). 

Based on the foregoing, according to IDEA and Kansas special education regulations it is not 
substantiated that the district failed to provide the parent procedural safeguards and 
adequate notice of meetings.  
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Issue Three: 

ISSUE THREE:  The USD #229, in violation of state and federal regulations 
implementing the Individuals with Disabilities Education Act (IDEA), failed to 
provide student data or documentation supporting the district's decision in draft 
documents to allow for the parent to adequately participate in the IEP process.   

Positions of the Parties 

The complainant alleged that he had requested communication from the district to come to 
him by certified mail due to delays in receiving papers when sent home with his child from 
school.  The complainant stated that he received the draft IEP sent home with his child without 
enough time to fully consider the proposed program.  The complainant stated that he did not 
receive the data upon which the decisions were being made with enough time before the 
meeting so that he could fully participate in the IEP process.  

The district replied that it disagrees with the third allegation. They respond that the parents 
received progress reports on IEP goals every 9 weeks during the school year. “The data 
outlined on the IEP Progress Report, which shows that [the student] has completed all his 
goals, supports the district decisions regarding both goals and ESY. This information was 
shared with parents at the IEP Meeting. In addition, the team held a pre-meeting with Mr. 
Molina on January 19, 2023, to review his son’s data.”   

In addition, the district asserted that the parent was invited to provide additional input into the 
parent concerns on the IEP and that Dr. Schmidt acknowledged the receipt of the father’s input 
in an email dated February 16, 2023 at noon and directed that the emailed statement should 
be included in the IEP.  

The district also stated, “The District’s position is further supported in the PWN - ESY document 
that was sent to parents after the IEP meeting. The PWN shows the IEP team considered 
proposing ESY for summer 2023, but declined to change their proposal as the student does 
not need ESY to make progress towards and meet his IEP goals.” 

Findings of the Investigation 

The following findings are based upon a review of documentation and interviews with the 
parent and staff in USD #305.  

The findings of Issue One and Two are incorporated herein by reference. 

The parent reported previously requesting all communication from the district to be sent 
through certified mail at some time prior to December 2, 2022 to ensure receiving them in a 
timely fashion.  
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The district reported that they sent IEP Progress Updates during the 2022-2023 school year to 
the parent using certified mail. By district policy, all 9-week IEP progress updates are available 
via the district’s electronic platform called Parent Vue. 

The district reported that they believed that the parent had agreed to return to typical 
methods of school-home communication at a meeting between Dr. Schmidt and the parent on 
December 2, 2022. This meeting was held at the request of the parent to reset the relationship 
with the district. 

The district and the parent agree that language interpreters were provided at the January 19, 
2023 and February 16, 2023 meetings, as agreed at the December 2, 2022 meeting. 

The district and the parent agree that the proposed (draft) IEP was sent home with the student 
before the annual IEP meeting on February 16, 2023.  The district reports that the IEP was sent 
home with the student on February 13, 2023 in preparation for the meeting, and the parent 
reports the IEP was received on February 14, 2023.  Both the parent and the district agree that 
the parent called the school on February 14, 2023 to ask questions about the ESY eligibility on 
the draft IEP. 

The parent and the district agree that the ESY section on the draft IEP did not list the data used 
to make the decision.  

The parent and the district agree that the assessments and data on the draft IEP were 
discussed at the February 16, 2023 meeting. The parent and the district agree that, during this 
meeting, the parent had opportunities to ask questions about the assessments and data 
included on the draft IEP including those used to determine ESY eligibility. 

The parent and the district agree that the parent was given the opportunity to discuss their 
concerns as part of the February 16, 2023 IEP meeting. These topics included the student’s 
reading assessment results, behavior, testing anxiety, reading characteristics similar to 
dyslexia, reading comprehension, and need for ESY. 

The parent and the district agree that the district asked for and the parent submitted an 
updated statement to be included in the draft IEP by email dated February 16, 2023 at 11:19 
am and confirmed by the district email on February 16, 2023 at 12:00 pm. 

Applicable Regulations and Conclusions 

According to the Kansas Special Education Process Handbook (p.2), “To address the 
requirement to strengthen the role of parents in the special education process, Congress 
mandated that schools afford parents the opportunity to be members of any decision making 
team for their child, including eligibility, initial evaluation and reevaluation, and development of 
an individualized education program (IEP) for the provision of a free appropriate public 
education (FAPE). Schools are to ensure that parents have the opportunity to be members of 
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the IEP team that makes decisions on the educational placement of their child. . . (K.A.R. 91-40-
25(a); K.A.R. 91-40-17(a); 34 C.F.R. 300.501(b),(c))”.  Also, “the school must make reasonable 
efforts to ensure that the parents understand, and have the opportunity to participate in these 
meetings, including arranging for an interpreter for parents with deafness, or for parents 
whose native language is other than English (34 C.F.R. 300.322(e))”. 

“One of the procedural safeguards afforded to parents is the required Prior Written Notice of 
certain proposed special education actions. This notice must be provided to parents within a 
reasonable amount of time before the date the school proposes to initiate or change the 
identification, evaluation, educational placement of their child, or provision of special education 
and related services (FAPE) to their child.  Prior Written Notice is also provided when the school 
refuses a parent's request to initiate or change the identification, evaluation, or educational 
placement of the child, or to make a change to the provision of special education and related 
services (FAPE) to the child (K.S.A. 72-3430(b)(2); 34 C.F.R. 300.503(a)(2))” (Kansas Special 
Education Process Handbook, p. 6). A reasonable length of time for Prior Written Notice to 
occur is within 15 days in response to a parental request.  

Guidance from the Kansas State Department of Education, as published in the Kansas Special 
Education Process Handbook, states that a draft IEP can be developed prior to the IEP 
meeting, but the IEP may not be completed before the IEP meeting.  When school personnel 
bring drafts of the IEP to the meeting, there must be a “full discussion with the IEP team, 
including the parents, before the child’s IEP is finalized, regarding content, the child’s needs 
and the services to be provided to meet those needs. Parents have the right to bring 
questions, concerns, and recommendations to an IEP meeting for discussion (Federal Register, 
August 14, 2006, p. 46678)” (Kansas Special Education Process Handbook, p. 93).  In addition, 
while the IEP team should work toward reaching a consensus, if the team cannot do so, the 
Local Education Agency (LEA) representative at the meeting has the authority to make a 
decision and to then provide parents with the appropriate notice and consent for the action, if 
consent is required. 

In this case, the district provided the opportunity for the parent to participate in the annual 
meeting to update and review the IEP, to include the decision to provide ESY, and to update 
the IEP goals.  This was accomplished by finding a mutually agreeable time for the meeting and 
providing adequate notice to the parent about the meeting.  The district made a reasonable 
effort to ensure the parent understood and could participate in the meetings by providing a 
language interpreter.  The district discussed the student’s present levels of academic and 
functional performance with the parent, reviewing several types of assessments and their 
results.  After the IEP meeting, the district provided separate Prior Written Notices, one for the 
material change of eliminating the ESY service and one for updating the IEP goals.  This 
facilitated the parent’s ability to deny consent for the material change specifically.   
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The district has the authority to bring a draft or proposed IEP to the meeting, which it did in 
this case.  That proposed IEP was shared with the parent on or before February 14 in advance 
of the February 16, 2023 meeting.  The district encourages teachers to share a copy of a 
proposed IEP in advance of the meeting. There is no Federal or State requirement associated 
with advanced sharing the proposed IEP.  Instead, districts are required to provide the 
opportunity for a full discussion of the IEP, including the questions, concerns, and 
recommendations brought by the parents.  Based on the IEP meeting notes and interviews of 
the parties, a full discussion that afforded parent participation was conducted at the meeting.  
The parent had the opportunity to ask questions regarding the assessments, assessment 
results, and the services being proposed.  The parent also asked questions and challenged the 
need for ESY at the meeting.   

Finally, the Local Education Agency representative has the authority and responsibility to make 
decisions when consensus cannot be reached and to provide prior written notice concerning 
those actions to the parents.  In this case, the LEA representative invited corrections to parts of 
the proposed IEP and provided proper prior written notices to the parent regarding the areas 
of disagreement.   

Based on the foregoing, according to IDEA and Kansas special education regulations it is not 
substantiated that the district failed to provide student data or documentation supporting the 
district's decision in draft documents to allow for the parent to adequately participate in the 
IEP process.  

Right to Appeal 

 Either party may appeal the findings or conclusions in this report by filing a written notice of 
appeal with the State Commissioner of Education, ATTN: Special Education and Title Services, 
Landon State Office Building, 900 SW Jackson Street, Suite 620, Topeka, KS 66612-1212. The 
notice of appeal may also be filed by email to formalcomplaints@ksde.org. The notice of appeal 
must be delivered within 10 calendar days from the date of this report.  

For further description of the appeals process, see Kansas Administrative Regulations 91-40-
51(f), which can be found at the end of this report.  

Donna Wickham, Ph.D. 
Donna Wickham, Complaint Investigator 

Gwen P. Beegle, Ph.D. 
Gwen P. Beegle, Complaint Investigator 
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K.A.R. 91-40-51(f) Appeals. 
 (1) Any agency or complainant may appeal any of the findings or conclusions of a 
compliance report prepared by the special education section of the department by filing 
a written notice of appeal with the state commissioner of education. Each notice shall be 
filed within 10 days from the date of the report. Each notice shall provide a detailed 
statement of the basis for alleging that the report is incorrect. 

Upon receiving an appeal, an appeal committee of at least three department of 
education members shall be appointed by the commissioner to review the report and to 
consider the information provided by the local education agency, the complainant, or 
others. The appeal process, including any hearing conducted by the appeal committee, 
shall be completed within 15 days from the date of receipt of the notice of appeal, and a 
decision shall be rendered within five days after the appeal process is completed unless 
the appeal committee determines that exceptional circumstances exist with respect to 
the particular complaint. In this event, the decision shall be rendered as soon as 
possible by the appeal committee. 

 (2) If an appeal committee affirms a compliance report that requires corrective 
action by an agency, that agency shall initiate the required corrective action immediately.  
If, after five days, no required corrective action has been initiated, the agency shall be 
notified of the action that will be taken to assure compliance as determined by the 
department. This action may include any of the following: 

(A) The issuance of an accreditation deficiency advisement; 
(B) the withholding of state or federal funds otherwise available to the agency; 
(C) the award of monetary reimbursement to the complainant; or 
(D) any combination of the actions specified in paragraph (f)(2) 
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