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KANSAS STATE DEPARTMENT OF EDUCATION 
SPECIAL EDUCATION AND TITLE SERVICES 

REPORT OF COMPLAINT 
FILED AGAINST 

UNIFIED SCHOOL DISTRICT #373 
ON JANUARY 23, 2023 

DATE OF REPORT FEBRUARY 22, 2023 

This report is in response to a complaint filed with our office by the parent on behalf of 
her son, the student.  For the remainder of this report, the student will be referred to as 
“the student.”  The parent will be referred to as “the student’s mother” or “the parent.” 

Investigation of Complaint 

Diana Durkin, Complaint Investigator, spoke by telephone with the parent on January 25 
and 27, 2023.  On January 26, 2023, the investigator spoke via telephone with Ms. 
Reagan Seidl, Director of Special Education for the Harvey County Special Education 
Cooperative. 

In completing this investigation, the complaint investigator reviewed the following 
materials: 

• Notice of Meeting dated October 21, 2021 
• IEP for the student dated November 9, 2021 
• Prior Written Notice Identification, Special Education and Related Services, Educational 

Placement, Change in Services, Change in Placement, and Request for Consent dated 
October 22, 2021 

• Email dated October 18, 2022 from the parent to the physical therapist 
• Email exchange dated October 18 and 19, 2022 between the parent and physical 

therapist 
• Email exchange dated October 19, 2022 between the parent and the physical therapist 
• Notice of Meeting dated October 19, 2022 
• IEP for the student dated November 2, 2022 
• Prior Written Notice Identification, Special Education and Related Services, Educational 

Placement, Change in Services, Change in Placement, and Request for Consent dated 
November 2, 2022 

• Email dated November 3, 2022 from the parent to the director of special education, the 
building principal, and the student’s case manager 
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• Email exchange dated December 8, 2022 between the parent and the student’s special 
education teacher 

• Email dated January 18, 2023 from the parent to the special education teacher and 
physical therapist 

• Email exchange dated January 19, 2023 between the parent and the physical therapist 
• Physical Therapy notes reflecting services from the start of the 2022-23 school year 

until November 10, 2022 
• Occupational Therapy notes covering the period of October 20, 2022 through January 

9, 2023 
• Log of stretching activities covering the period of January 18 to February 20, 2023 
• IEP Progress Reports for the student for the first and second quarters of the 2022-23 

school year 

Background Information 

This investigation involves a 14 year-old boy who is enrolled in the seventh grade at his 
neighborhood middle school.  The student has been determined to be eligible for 
special education under the categories of Other Health Impairment and Intellectual 
Disability.  He has been diagnosed as having Cerebral Palsy which has impacted right 
side function.  He wears an orthotic device on his right leg and requires specially 
designed adaptive physical education. 

The student has also been diagnosed with ADHD and impaired vision. 

The student receives special education services through an IDD (Intellectually and 
Developmentally Delayed) classroom, and is supported by a paraeducator when 
participating in general education classes.  Additionally, the student receives direct 
physical therapy and speech/language support as well as consultative occupational 
therapy services. 

Issue 

In her complaint, the parent identified the following issue: 

The student is not receiving the special education services required by his IEP. 
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Applicable Statutes and Regulations 

Federal regulations, at 34 C.F.R. 300.101(a), require that a student who has been 
determined eligible for, and in need of, special education services, and whose parents 
have provided written consent for the provision of those services, be provided with a 
FAPE (Free Appropriate Public Education).  34 C.F.R. 300.17(d) states that FAPE means, in 
part, special education and related services provided in conformity with an individualized 
education program (IEP) that meets the requirements of 34 C.F.R. 300.320 through 
300.324.  A district must implement a student’s IEP as written. 

The district is required to ensure that an IEP is in effect at the beginning of each school 
year for each child with an exceptionality (K.S.A. 72-3429(a)(1); K.A.R. 91-40-8(h), (i); K.A.R. 
91-40-16(b)(1)–(3); K.A.R. 91-40-16(c); 34 C.F.R. 300.323(a), (c)).  The IEP for a student with 
an exceptionality must include, among other elements, a statement of the special 
education and related services to be provided to the student and must indicate the 
projected date for the beginning of these services as well as their anticipated frequency, 
location, and duration (K.S.A. 72-3429(c)(7)).  The amount of services to be provided 
must be stated in the IEP so that the level of the district’s commitment to each of the 
various services to be provided is stated in a manner that is clear to all who are involved 
in both the development and implementation of the IEP (Federal Register, August 14, 
2006, p. 46667). 

The Office of Special Education Programs (OSEP) is a division within the U.S. Department 
of Education.  OSEP provides leadership and support for professionals working with 
children with disabilities.  OSEP administers the Individuals with Disabilities Education 
Act (IDEA) and frequently provides guidance in the form of an “OSEP Letter” in response 
to specific questions raised by parents, educators, advocacy organizations, state 
educational agencies, and other interested parties. 

In a March 8, 2007 “Letter to Clarke,” the director of OSEP opined on what to do when a 
related service was missed due to the absence of the service provider.  As stated in the 
letter, 

“IDEA and the regulations do not address these issues.  States and local education 
agencies (LEAs) are required to ensure that all children with disabilities have available 
to them FAPE [a free appropriate public education] consistent with the child’s 
individualized education program (IEP) (see CFR 300.101).  We encourage public 
agencies to consider the impact of a provider’s absence…on the child’s progress and 
performance and determine how to ensure the continued provision of a FAPE in order 
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for the child to continue to progress and meet the annual goals in his or her IEP.  
Whether the interruption of services constitutes a denial of FAPE is an individual 
determination that must be made on a case-by-case basis.” 

Parent’s Position Regarding Physical Therapy Services 

The parent asserts that the district failed to provide the student with several direct 
physical therapy sessions during the first semester of the 2022-23 school year. 

District’s Position 

The district acknowledges that the student was not provided with physical therapy 
services on a bi-weekly basis at the beginning of the school year but asserts that all 
missed sessions have been made up. 

Investigative Findings Regarding Physical Therapy Services 

As stated in the “Special Education Services” section of the student’s November 9, 2021 
IEP, the student was to receive 15 minutes of physical therapy in a special education 
setting once “every other week” for the “2021-22 IEP year.”  The “Related Services” 
section of the student’s November 9, 2021 IEP also states that the student was to 
receive 15 minutes of physical therapy in a special education setting “every other week.” 

The 2022-23 school year for the district began on August 17, 2022.  The “Teacher 
Information Page” associated with the student’s November 2021 IEP shows that physical 
therapy services for the student would begin as of August 17, 2022 and would be 
provided “every 2nd week.”  However, during parent/teacher conferences on October 
17, 2022, the parent was told by the special education teacher that the student had not 
been receiving physical therapy services.  On October 18, 2022, the parent sent an email 
to the physical therapist stating, 

“Please let me know what your records indicate regarding sessions with [the student].  
Please include: date, time and location where services were rendered.” 

On October 19, 2022, the physical therapist sent an email to the parent stating, 

“It is accurate that I have not seen [the student] for 4 visits that I had scheduled.  I am 
sorry.  I have been gone with sick kids at least 3 Thursdays so far this year and 3 other 
Thursdays I had meetings at his scheduled time, which is Thursday at 1:00 to 1:15.  I 
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have the times worked into this month making up the missed times, so he will be 
getting his services.” 

The parent responded to the physical therapist by email on October 19, 2022, writing 

“I would like a record of when he is receiving the compensatory services please in 
addition to his regular services.  Is it accurate that he is to have a session with you 
once a week and the second session is to be done by paras or aides under your 
directions for stretches and exercises?  Have you given those directions and trained the 
staff working with [the student] this year on stretches and exercises?  I am concerned 
as his teacher did not even know he receives PT [physical therapy] services, so I would 
assume no one has done anything with [the student] for the first quarter of the school 
year.  I am also concerned that I was not notified that he was missing these sessions 
for the first 10 weeks of school.  I would implore you to not schedule meetings on [the 
student’s] time or to not attend every one.  I am not sure why my child has to take the 
back burner.  Specifically 3 times in a row.” 

An annual IEP meeting for the student was held on November 2, 2022.   At the meeting, 
the physical therapist told the parent that she wanted to dismiss the student from 
physical therapy.  The parent disagreed with the therapist’s proposal and asked to see 
the data and documentation the therapist used to support her decision to recommend 
dismissal.  The physical therapist told the parent that she would provide the data she 
requested by November 11, 2022.   The IEP team determined discussion of the student’s 
IEP would continue at another team meeting.  That meeting was scheduled for 
December 9, 2022.  The student’s November 9, 2021 IEP remained in effect. 

On November 4, 2022, the physical therapist provided the parent with a summative 
record of services she had delivered to the student between the start of the school year 
on August 17 and November 10, 2022.  According to that summary, the student 
received services for the first time on October 20, 2022 – 9 weeks into the 2022-23 
school year.  The record indicates that the physical therapist did not schedule any 
sessions with the student during the month of August and had missed five scheduled 
sessions with the student in September and October – September 8, 22, and 29 as well 
as October 6 and 13, 2022.  The therapist was absent on two of those dates, was 
attending another student’s IEP meeting on two occasions, and was attending another 
meeting at the time of a fifth scheduled session. 

According to the service summary, the physical therapist held a one-hour session with 
the student on October 20, 2022.   The physical therapist was available to provide a 
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therapy session on October 27, 2022, but the student was absent on that date.  On 
November 3, 2022, the therapist worked with the student for 61 minutes.  On November 
10, 2022, the therapist worked with the student for 75 minutes.  An additional 55 
minutes of service was provided to the student by the physical therapist on November 
17, 2022.  No direct PT services were provided to the student between November 17 
and December 10, 2022. 

On December 9, 2022, the district provided the parent with prior written notice of 
proposed changes to the student’s IEP.  Among other changes, the district proposed a 
reduction in physical therapy services from 15 minutes of direct service every other 
week to 10 minutes of consultative support every fourth week.  The parent gave her 
signed written consent for this change on December 9, 2022. 

Summary and Conclusions Regarding Physical Therapy Services 

While the student’s November 9, 2021 IEP stated that the student was to receive 15 
minutes of direct physical therapy (PT) services every second week, no PT services were 
provided to the student until October 20, 2022 – nine weeks into the school year.  The 
therapist had until that time been unavailable to provide services at the time of each 
scheduled session either because she was absent or because she was participating in a 
meeting. 

Between October 20 and November 17, 2022, the physical therapist met with the 
student four times (October 20 and November 3, 10, and 17, 2022) and provided a total 
of 251 minutes of PT services.  No direct PT services were provided to the student after 
November 17, 2022. 

The student’s IEP team held two meetings to complete the annual IEP review – 
November 2 and December 9, 2022.  On December 10, 2022, the parent gave her 
written consent for a change in physical therapy services proposed by the district.  
Physical therapy services were reduced from 15 minutes of direct service every second 
week to ten minutes of consultative services every four weeks. 

Had 15 minutes of PT services been provided to the student every second week during 
the period between the start of the school year and December 10, 2022 for a total of 
eight weeks, the student would have received 120 minutes of PT support.  In actuality, 
the student received more than 250 minutes of services over four sessions, but these 
sessions were not conducted “every second week” as specified in the student’s 
November 9, 2021 IEP. 
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Because PT services were not delivered in the manner required by the student’s 
November 9, 2021 IEP, a violation of special education statutes and regulations is 
substantiated.  However, no compensatory physical therapy services will be awarded 
because no physical therapy services were lost as a result of this violation. 

Parent’s Position Regarding Occupational Therapy Services 

The parent asserts that the district failed to provide the student any occupational 
therapy services during the first quarter of the 2022-23 school year.  The parent 
contends that she has not seen any evidence that consultative occupational therapy 
services have been provided. 

District’s Position Regarding Occupational Therapy Services 

The district acknowledges that the student was not provided with monthly occupational 
therapy consultative services but asserts that all missed sessions have been made up. 

Investigative Finding Regarding Occupational Therapy Services 

According to his November 9, 2021 IEP, the student was to be provided with 15 minutes 
of consultative support from an occupational therapist each month. 

On October 18, 2022, the parent sent an email to an occupational therapist who had 
previously served the student.  The parent told the therapist that the student’s special 
education teacher had – at parent/teacher conferences – “mentioned …that [the 
student] has not received any OT [occupational therapy] consult or OT services, even 
though his IEP states he has OT consult.” 

The occupational therapist responded on October 18, 2022, stating, 

“…an OT will make an extra contact this month to make up for the missed September 
consultation with his teacher.  We apologize that this occurred but will definitely rectify 
the situation this week. “ 

According to the occupational therapy service notes provided by the district, the 
occupational therapist visited the student’s classroom on October 20, 2022 and spoke 
with the special education teacher regarding the role of the occupational therapist.  The 
therapist and teacher discussed the student’s skills and strategies to assist the student 
with regard to opening, manipulating, and accessing classroom materials.  The therapist 
spent a total of 30 minutes in the classroom. 
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On October 21, 2022, the occupational therapist observed the student for 45 minutes 
during his art class and interacted with the paraeducators in that classroom.  
Additionally, the therapist engaged with the student regarding range of motion activities. 

During a fifteen-minute period on November 4, 2022, the COTA (certified occupational 
therapist assistant) and special education teacher exchanged emails regarding the 
student’s typing program and a set of silverware that had been ordered for the student.  
The COTA spoke again with the special education teacher on November 8, 2022 and 
delivered the silverware to the school on November 9, 2022. 

On December 9, 2022, the district provided the parent with prior written notice of a 
proposed change to the student’s occupational therapy services.  The district proposed 
a reduction in the frequency of occupational therapy consultative support from 15 
minutes every fourth week to 15 minutes every ninth week.  The parent gave her signed 
written consent for these changes on December 9, 2022. 

On December 20, 2022, the COTA observed the student for 20 minutes in the special 
education classroom setting.  During the month of January 2023, the COTA and the 
special education teacher spent 15 minutes exchanging emails regarding the student. 

Summary and Conclusions Regarding Occupational Therapy Services 

The November 9, 2021 IEP for the student required the district to provide 15 minutes of 
consultative occupational therapy services each month or a total of 75 minutes of 
service over the months of August through December.  Occupational therapy service 
notes show that no consultative services were provided during the months of August 
and September of 2022.  Consultative services were initiated on October 20, 2022, and a 
total of 75 minutes of consultation were provided by the end of October.  Twenty-five 
minutes of service were delivered in November 2022, and twenty minutes of 
consultation was provided in December 2022.  Fifteen minutes of consultation were 
provided in January of 2023 prior to the date this complaint was filed on January 23, 
2023. 

Because occupational therapy services were not delivered in the manner required by 
the student’s November 9, 2021 IEP, a violation of special education statutes and 
regulations is substantiated.  However, no compensatory occupational therapy services 
will be awarded since all required minutes of consultative support had been provided by 
the time this complaint was filed. 
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Parent’s Position Regarding the Provision of Accommodations 

The parent contends that the district failed to provide the student with a typing program 
accommodation as specified in his IEP. 

District’s Position 

The district acknowledges that this accommodation was not implemented during the 
first quarter of the school year, but reports that the student now has access to the 
program and uses it regularly. 

Investigative Findings Regarding the Provision of Accommodations 

The “Accommodations and Modifications” section of the student’s November 9, 2021 IEP 
states that the student is to have available a “1 hand typing program” any time he is 
working on typing. 

According to the parent, the “one handed typing program had been discussed at the IEP 
team annual review meetings of November 3 and December 7, 2022.  By report of the 
parent, the teacher had indicated that she was unfamiliar with the program, which 
indicated to the parent that the program had not been made available to the student 
during the first semester of the 2022-23 school year. 

The student was not enrolled in a typing class and was not routinely typing for any other 
reason in the classroom. 

On November 3, 2022, following the first of two annual IEP review meetings, the special 
education teacher contacted the COTA and began work with the district's technology 
center staff to unlock the programs the student needed for a left-handed typing 
program. 

On November 3, 2022, the parent sent an email to the director of special education and 
the middle school principal outlining her concerns and requesting a meeting to discuss 
those concerns. 

Occupational therapy service notes provided by the district show that the COTA and the 
special education teacher discussed the typing program via email on November 4, 2022. 
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On December 8, 2022, the parent sent an email to the student’s special education 
teacher outlining “adjustments [she] would like to make” to the district’s proposed IEP 
including 

• a requested redaction of a statement regarding the student’s ability to “access ditches 
around the school in case of an emergency”; 

• the inclusion of an accommodation regarding “the one handed typing program”; and 
• changes to a statement regarding the student’s need for extended school year services. 

Occupational therapy service notes provided by the district show that staff had not been 
“able to get his one handed typing program to work,” and a work order had been 
submitted to “IT.”  Notes for January 9, 2023 reflect that “we figured out what was going 
on, today, and it does work!” 

By report of the special education teacher, this process “took a while…to get the kinks 
worked out and to figure out how to save [the student’s] information.  Technically, he’s 
been using it since November, unfortunately, we only recently figured out what was 
needed to save his information."  The student was able to use the program while 
technical problems were being ironed out, but he was not typing with the program on a 
daily basis.  As of February 6, 2023, the student is using the program and practicing 
typing for 10 minutes each day. 

Summary and Conclusions Regarding the Provision of Accommodations 

While the student is now - on a daily basis - using the "one handed typing program" 
specified in his November 9, 2021 and November 2, 2022 IEPs, it was not available for 
his use until November and not completely functional until January 9, 2023.  Because the 
district failed to provide the student with this required accommodation, a violation of 
special education statutes and regulations is substantiated. 

Parent’s Position Regarding Implementation of an Annual Goal 

The parent asserts that the district failed for several weeks in December 2022 and 
January 2023 to implement activities related to a goal which was added to the student’s 
IEP at a December 7, 2022 IEP team meeting. 
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District's Position Regarding Implementation of an Annual Goal 

The district acknowledges that the student's in-class stretching program was not 
initiated in a timely manner and that opportunities for stretching were missed.  The 
district has begun providing additional stretching opportunities for the student during 
the school day to address this delay. 

Investigative Findings Regarding Implementation of an Annual Goal 

The student and his classmates in his physical education class completed stretches 3 
days per week as a part of the class activities.  However, when the student’s IEP was 
reviewed and revised during meetings on November 3 and December 7, 2022, the 
parent requested that greater emphasis be given to stretching activities.  The following 
goal was added to his IEP: 

“in 36 instructional weeks, during class time, [the student] will be able to perform his 
daily stretches for 10 minutes with supervision to increase his range of motion and 
independence in his daily routine on 5 out of 5 trials.” 

According to the parent, this goal was to be implemented and monitored by the special 
education teacher who would be setting aside 10 minutes each day to supervise the 
student while he completed a program of stretches designed by the physical therapist. 

On January 18, 2023, the parent sent an email to the special education teacher, the 
physical therapist and others stating 

“[The student] reports to me at home that he is not doing any stretches in class…Where 
are we on getting these implemented and documented?” 

On January 18, 2023, the special education teacher sent an email to the parent stating 

“I owe you a HUGE apology!!  I completely forgot!  We did start them today and I 
asked my paras if they were stretching in PE, which they are.  Would you like for me to 
start documenting the stretches and sending it home on a daily basis?  This way you 
have the assurance it is getting done?  Again, I am so sorry for my oversight with this!” 

On January 19, 2023, the parent sent an email to the physical therapist asking for the list 
of seven stretches designed by the therapist to be implemented in the classroom.  Later 
that day, the physical therapist sent the parent “[The student’s] Stretches” – seven 
stretches to be held for 30 seconds on each side. 
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The special education teacher began documenting the student’s stretching activities on 
January 18, 2023 using a Google document that allowed her to communicate about 
these activities with the parent and the physical therapist.  Beginning on January 18, 
2023, the classroom teacher began maintaining a log of the student's stretching 
activities.   Between January 18 and January 27, 2023, the student spent at least 10 
minutes stretching each day.  On the majority of these days, the student completed the 
majority of his targeted 7 stretches as well as other stretches.  On January 30, 2023, the 
stretching opportunities for the student were increased to twice a day.  Since February 
2, 2023, the student has stretched twice a day for 10 minutes, focusing on the 7 
stretches designed specifically for him.  In total, 11 of the 15 days of missed stretching 
opportunities had been made up by February 20, 2023. 

Summary and Conclusions Regarding Implementation of an Annual Goal 

A new 10-minute stretching goal was added to the student's IEP at the time of the 
annual IEP review.  Seven stretches were designated by the physical therapist as 
appropriate for the student's needs.  The special education teacher agreed to be 
responsible for the implementation and monitoring of this goal.  The teacher told the IEP 
team that she would develop a class-wide stretching program for her class, and this goal 
would be addressed through that program.  However, the teacher "forgot" to initiate the 
program until she was reminded by the parent.  By that time, 15 school days had passed 
during which the student had no opportunity for stretching in the special education 
classroom. 

By providing two 10-minute stretching opportunities for the student each day between 
February 2 and February 20, 2023, the special education teacher has fully made up 11 of 
the 15 stretching opportunities the student had missed. 

Because the district failed for 15 days to implement one of the annual goals included in 
the student's IEP, a violation of special education statutes and regulations is 
substantiated. 

Corrective Action 

Information gathered in the course of this investigation has substantiated 
noncompliance with special education statutes and regulations on issues presented in 
this complaint.  Specifically, violations occurred with regard to 34 C.F.R. 300.101(a) and 
34 C.F.R. 300.17(d) which require that the district provide a FAPE to students by 
implementing their IEPs as written. 
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Therefore, USD #373 is directed to take the following actions: 

1) Submit to Special Education and Title Services (SETS), within 10 calendar days of the 
date of this report, a written statement of assurance stating that it will comply with 
34 C.F.R. 300.101(a) and 34 C.F.R. 300.17(d) by implementing this student’s IEP as 
written by 
a) providing special education and related services on the schedule specified in 

this student's IEP; 
b) implementing all accommodations/modifications specified in this student's 

IEP; and 
c) implementing all annual goals in this student's IEP. 

2) Within 20 calendar days of the date of this report, submit to SETS a statement of 
assurance that 4 additional stretching sessions for the student have been 
completed for a total of 15 sessions. 

3) Within 30 calendar days of the date of this report, submit to SETS for review 
guidelines for staff regarding the delivery of services missed due to teacher absence 
or unavailability. 

4) Within 30 calendar days of the date of this report, submit to SETS verification that 
training has been provided to the case manager for this student  regarding the 
responsibility of case managers to ensure that services in the IEPs of her assigned 
students are being implemented. 

5) Further, USD #373 shall, within 10 calendar days of the date of this report, submit 
to SETS one of the following: 
a) A statement verifying acceptance of the corrective action or actions specified 

in this report; 
b) a written request for an extension of time within which to complete one or 

more of the corrective actions specified in the report together with 
justification for the request; or 

c) a written notice of appeal.  Any such appeal shall be in accordance with 
K.A.R. 91-40-51(f). 

Right to Appeal 

Either party may appeal the findings or conclusions in this report by filing a written 
notice of appeal in accordance with K.A.R. 91-40-51(f)(1).  The written notice of appeal 
may either be emailed to formalcomplaints@ksde.org or mailed to Special Education 
and Title Services, 900 SW Jackson St, Ste. 602, Topeka, KS, 66612.  Such notice of appeal 
must be delivered within 10 calendar days from the date of this report. 
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For further description of the appeals process, see Kansas Administrative Regulations 
91-40-51(f), which can be found at the end of this report. 

 

Diana Durkin 
Complaint Investigator 

K.A.R. 91-40-51(f) Appeals. 
 (1) Any agency or complainant may appeal any of the findings or conclusions of a 
compliance report prepared by the special education section of the department by filing 
a written notice of appeal with the state commissioner of education. Each notice shall be 
filed within 10 days from the date of the report. Each notice shall provide a detailed 
statement of the basis for alleging that the report is incorrect. 

Upon receiving an appeal, an appeal committee of at least three department of 
education members shall be appointed by the commissioner to review the report and to 
consider the information provided by the local education agency, the complainant, or 
others. The appeal process, including any hearing conducted by the appeal committee, 
shall be completed within 15 days from the date of receipt of the notice of appeal, and a 
decision shall be rendered within five days after the appeal process is completed unless 
the appeal committee determines that exceptional circumstances exist with respect to 
the particular complaint. In this event, the decision shall be rendered as soon as 
possible by the appeal committee. 

 (2) If an appeal committee affirms a compliance report that requires corrective 
action by an agency, that agency shall initiate the required corrective action immediately.  
If, after five days, no required corrective action has been initiated, the agency shall be 
notified of the action that will be taken to assure compliance as determined by the 
department. This action may include any of the following: 

(A) The issuance of an accreditation deficiency advisement; 
(B) the withholding of state or federal funds otherwise available to the agency; 
(C) the award of monetary reimbursement to the complainant; or 
(D) any combination of the actions specified in paragraph (f)(2) 
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