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KANSAS STATE DEPARTMENT OF EDUCATION 
SPECIAL EDUCATION AND TITLE SERVICES 

REPORT OF COMPLAINT 
FILED AGAINST 

UNIFIED SCHOOL DISTRICT #260 
ON JANUARY 26, 2023 

DATE OF REPORT FEBRUARY 22, 2023 

This report is in response to a complaint filed with our office by the complainant on 
behalf of the student.  Records show that the student prefers to be called the student 
preferred gender pronouns are they/them/their.  For the remainder of this report, the 
student/The student will be referred to as “the student."  The complainant will be 
referred to as “the complainant.”  The complainant is an Education Coordinator for St. 
Francis Ministries, the agency charged by the Kansas Department for Children and 
Families with the management of foster care for the student. 

At the start of the 2022-23 school year, prior to being placed in a foster home within 
USD #260 district boundaries, the student resided in a foster home located within the 
boundaries of another school district and received special education services from that 
district under an IEP.  That district will hereinafter be referred to as "District A.”  USD 
#260 will hereinafter be referred to as "District B." 

Investigation of Complaint 

Diana Durkin, Complaint Investigator, spoke by telephone with the complainant on 
February 1, 9, and 20, 2023.  On February 9, 2023, the investigator spoke via telephone 
with Ms. Dawn Gresham, Director of Special Services for District B.  On February 4, 2023, 
Gayle Nelson, Education Advocate for the student, gave written permission for the 
investigator to share information with the complainant.   The investigator spoke by 
telephone with the advocate on February 9, 2023.   On February 20, 2023, the 
investigator spoke by telephone with William Tretbar, counsel for the district. 

In completing this investigation, the complaint investigator reviewed the following 
materials: 

• Behavior Detail Report dated September 20, 2022 
• IEP for the student dated September 22, 2022 
• Behavior Detail Report dated November 15, 2022 
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• County Police Department Incident Report dated November 15, 2022 
• Notice to Student of Proposed Long Term Suspension or Expulsion Notice (Pending 

Manifestation Hearing for Disability) dated November 16, 2022 
• Email exchange dated November 29, 2022 between the student’s foster parent and 

the director of special services for District B 
• Letter from Families Together, Inc. dated November 29, 2022 appointing the foster 

parent as the Education Advocate for the student 
• Written Report of the Findings and Results of an Extended Term Suspension or 

Expulsion Hearing dated December 2, 2022 
• Notice to the Student of the Results of a Suspension or Expulsion Hearing dated 

December 2, 2022 
• Notice to Parents of the Results of a Suspension or Expulsion Hearing dated 

December 2, 2022 
• Manifestation Determination Review dated December 2, 2022 
• Email dated December 6, 2022 from the director of alternative learning to the 

director of special services for District B. 
• Email exchange dated December 6, 2022 between the foster parent and District B 

staff, including the director of special services, the school psychologist, two social 
workers, and the director of alternative learning 

• Email exchange dated December 7, 2022 between the director of special services 
for District B and the foster parent 

• Email exchange dated December 7-8, 2022 between the school psychologist for 
District B and the school psychology intern for District A 

• Email dated January 18, 2023 from the appointed Educational Advocate to the 
director of special services for District B 

• Email dated January 19, 2023 from a Kansas State Department of Education (KSDE) 
attorney  to the complainant 

• Email dated January 24, 2023 from the complainant to the director of alternative 
learning for District B 

• Email dated January 24, 2023 from legal counsel for District B to the assistant 
superintendent for human resources for District B 

• Email dated January 25, 2023 from the director for alternative learning for District B 
to the complainant 

• Letter dated February 13, 2023 from an attorney representing District B to the 
Dispute Resolution Coordinator for KSDE 

• School Period Attendance Detail for District A covering the period between 
September 20 and November 3, 2022 
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• Grade report for the student for District A for the first semester of the 2022-23 
school year 

Background Information 

This investigation involves a 16 year-old student who was, at the start of the 2022-23 
school year, enrolled in the 11th grade in the high school in District A.  The student had 
attended the same high school during the 2020-21 and 2021-22 school years.  The 
student had previously been determined to be eligible for special education services 
under the category of Other Health Impairments and has been diagnosed with ADHD 
and Oppositional Defiant Disorder (ODD). 

During the 2021-22 school year, the student was enrolled in a combination of general 
and special education classes.  Due to behavioral issues with other students, the student 
was placed in small classes in the special education environment in order to have 
greater support.  The student continued to skip class and hide in the building, failed 
courses, and was required to attend summer school to make up core credits. 

The student was often absent or tardy and failed all but one first semester class, earning 
an “A” grade in American Literature/Composition.  At the beginning of the 2022-23 
school year, the district proposed that a Behavior Intervention Plan be put in place for 
the student, but, according to a December 2, 2022 Manifestation Determination Review, 
the student, the student’s then foster parents, and their case worker declined to allow 
the plan to be implemented, although it is unclear whether the foster parents or the 
case worker had the authority to make educational decisions for the student.  The 
student participated in modified core classes with para support and in only two general 
education classes for the first semester of the school year. 

The student and two sisters had all been placed in foster care and had resided together 
for several years in the same foster home.  In September of 2022, the decision was 
made to remove the children from what had been an extended seven-year placement, 
but the student was not moved from the home until October 28, 2022.  While the 
change of placement was pending, the student was given one 10-day out-of-school 
suspension for possessing a vape cartridge containing THC. 

During the month of November 2022, the student rotated through seven foster 
placements, some within District A and some outside of the district.  In order to try to 
maintain some consistency for the student, the decision was made through the EBID 
(Education Best Interest Determination) process that the student should continue to 
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attend school in District A.  (A key provision of the EBID process is that children in foster 
care should remain in their school of origin unless there is a determination that it is not 
in their best interest to do so.)  Because the student was not consistently living within 
the district boundaries, the student often arrived at school late.  The student continued 
to skip classes once at school. 

On November 15, 2022, the student assaulted another student who had reportedly told 
friends that she was “going to beat [the student at the center of this complaint] up” after 
a hallway “bumping” incident. 

Issue 

In her complaint, the complainant identified the following issue: 

By refusing to enroll the student, the district has denied her a Free Appropriate 
Public Education (FAPE). 

Applicable Statutes and Regulations 

Kansas statutes - laws passed by the Kansas State legislature - address a broad range of 
areas from agriculture to elections to roads and bridges.  Chapter 72 of the statutes is 
entitled "Schools."  That chapter contains more than 51 articles which address a broad 
range of requirements related to the education of students in Kansas.  Article 34 of 
Chapter 72 focuses specifically on Special Education and contains provisions explicitly 
designed to address topics related to the education of exceptional children. 

In Article 3, at K.S.A. 72-3122(a), Kansas statutes state that any school-aged child has a 
right to attend school in the district where he/she lives if:  1) the child lives with a 
resident of the district who is the child’s parent or the person acting as parent or 2) the 
child lives in the district as a result of placement therein by a district court or by the 
secretary for children and families (DCF) (emphasis added). 

Under Article 61 - "Student Safety and Discipline” - at K.S.A. 72-6120 - Kansas statutes 
state that a pupil who has been suspended or expelled from school by any district may 
be refused admission to school in any other school district, regardless of residency, until 
such time as the period of suspension or expulsion has expired. 

However, Article 34 further informs this topic as it relates to exceptional students and 
special requirements for that cohort of students.  At K.S.A. 72-3410(a), the statute states 
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that each board of education shall assure that all exceptional children residing in the 
school district who are in need of special education and related services - including 
foster care children - are identified, located, and evaluated.  At 72-3410(a)(2), the statute 
requires each board to provide a free appropriate public education 

• for exceptional children enrolled in the school district and for 
• children with disabilities who are placed in a private school or facility by the school 

district as the means of carrying out the board's obligation to provide a free 
appropriate public education (FAPE) under this act and for 

• children with disabilities who have been suspended for an extended term or expelled from 
school.  (Emphasis added.) 

The statute does not require that an expelled student be enrolled in the district before 
the board becomes responsible for providing a FAPE to the student. 

While K.S.A. 72-6120 allows a Kansas district to refuse admission to a general education 
child who has been expelled from another Kansas district, that restriction cannot apply 
to a child with an IEP because that child continues to have educational rights even 
during expulsion.   Transfer provisions in both state and federal law establish special 
requirements to ensure the implementation of an exceptional child's IEP.  Applying 
K.S.A. 72-6120 to all students ignores explicit statutory requirements intended to ensure 
that students with disabilities are provided a FAPE within the district in which they 
reside. 

At K.S.A. 72-3433, the statutes allow for changes in placement for a student with a 
disability (in this case, expulsion) as a disciplinary consequence for certain behaviors. 
The statute requires, at K.S.A. 72-3433(b), that a student with a disability whose 
placement has been changed must continue to receive educational services so as to 
enable the child to continue to participate in the general education curriculum and to 
progress toward meeting the goals set out in the child's IEP. 

In a letter to the Kansas Department for Children and Families; KVC Behavioral 
HealthCare, Inc.; Saint Francis Community Services; Kansas Association of School 
Boards; and Kansas School Administrators dated September 22, 2017, the Director of 
Early Childhood, Special Education, and Title Services wrote 

“When a child with a disability violate a school’s code of conduct, that behavior could 
result in suspension or expulsion.  Students, including children in foster care, with IEPs 
for a disability are entitled to the disciplinary protections of special education law.” 
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The Individuals with Disabilities Education Act (IDEA), at 20 U.S.C. 1414(d)(2)(C) states "In 
the case of a child with a disability who transfers school districts within the same 
academic year, who enrolls in a new school, and who had an IEP that was in effect in the 
same State, the local education agency shall provide such child with a free appropriate 
public education including services comparable to those described in the previously 
held IEP, in consultation with the parent, until such time as the local education agency 
adopts the previously held IEP or develops, adopts, and implements a new IEP that is 
consistent with Federal and State Law." 

Kansas statutes, at K.S.A. 72-3429(g)(1), state, "If an exceptional child with a current IEP 
transfers from one Kansas school district to another during the academic year, the new 
school district, in consultation with the child's parent, shall provide the child a FAPE, 
including services comparable to those described in the transferred IEP, until the new 
school district either adopts the transferred IEP, or develops and implements a new IEP 
for the child." 

Again, K.S.A. 72-6120 cannot apply to a child with an IEP because:  a) that child continues 
to have educational rights even during expulsion; and b) the transfer provisions in both 
federal and state statutes call for the continued provision of FAPE.  The rights of the 
child with a disability in Kansas are determined by special education statutes and prevail 
in this case. 

Complainant’s Position 

It is the position of the complainant that the student is missing out on educational 
opportunities to earn high school credits and graduate with their cohort.  The 
complainant asserts that the student should be allowed to enroll in the current district 
of residence, and appropriate services should then be determined by an IEP team in 
that district. 

District’s Position 

It is the position of District B that responsibility for the provision of services to the 
student lies with District A.  District B asserts that District A failed to follow the student's 
IEP as written and made a substantial change to the student's IEP without the consent of 
the educational decision-maker.  District B further contends that District A never revised 
the student's IEP to outline how the student's special education needs would be 
addressed in the changed circumstances following expulsion but recommended to 
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District B that a virtual learning model such as the one used with the student in District A 
would provide "comparable" services. 

Further, District B contends that a virtual learning model could be implemented by 
District A without any necessity for the student to be enrolled in District B, and that, by 
implementing such a model, District A would meet its obligation to the student it 
expelled.  This action would, in the opinion of District B, support the goal of Kansas 
statutes to disallow students from avoiding disciplinary consequences by moving away 
from the district that had imposed a disciplinary action. 

District B believes it is within its rights to decline to admit the student, regardless of 
where the student resides and cites Kansas statutes as the basis for refusing to admit 
the student, insisting that District A must provide special education services for the 
student.  It is the position of District B that the mere fact that the student has been 
moved into a foster placement within its boundaries does not make District B the 
agency that is obligated to provide the student's special education services. 

Investigative Findings 

The student’s September 22, 2022 IEP states that the student was to receive the 
following services: 

• 98 minutes of special education English one day each week; 
• 54 minutes of special education English one day each week; 
• 98 minutes of special education History one day each week; 
• 54 minutes of special education History one day each week; 
• 98 minutes of special education Econ one day each week; 
• 54 minutes of special education Econ one day each week; 
• 98 minutes of special education Math one day each week; 
• 54 minutes of special education Math one day each week; 
• 98 minutes of special education Advisory one day each week; 
• 98 minutes of special education Learning Center one day each week; 
• 54 minutes of special education Learning Center one day each week; 
• 98 minutes of para support in general education science three days per week; 
• 54 minutes of para support in general education science one day per week; and 
• 20 minutes of social work services one day per week. 

On October 7, 2022, the student was found in possession of a “dab cartridge” containing 
THC on school property and was suspended from school for 10 days. 
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Following a November 15, 2022 assault on another student, the student, the St. Francis 
Permanency Specialist, and the student’s “Educ. Advocate” were notified that the student 
would be removed from school for one full calendar year.  A hearing to discuss this 
removal was scheduled for December 2, 2022 with a subsequent date for appeal of the 
hearing decision scheduled for December 16, 2022.  The method of delivery used for 
these notices is unclear from the records produced. 

A new Educational Advocate was assigned for the student at the beginning of November 
2022. 

The student spent Thanksgiving with a new foster family in District B (the district against 
which this complaint was filed).   The new foster parent sent an email to the director of 
special services in District B on November 29, 2022 notifying the director that the 
student would be coming to the district, and the two parties discussed possible service 
options for the student.  The foster parent also told the director that Families Together 
had appointed her as the Educational Advocate for the student. 

The director shared with the foster parent that the student would not be allowed to 
attend the district’s special school for students with behavior issues because that 
program did not accept students who had been expelled.  According to the director, the 
student’s services would have to be provided during after-school hours since the 
student also could not attend a high school in the district.  The director also told the 
foster parent that no decisions could be made until after an EBID meeting had been 
held to address the student’s changed circumstances. 

The student was formally placed with the new foster family as of December 1, 2022. 

On December 1, 2022, a virtual “Education Best Interest Determination Staffing” (EBID 
sometimes referred to as BID) was held with the Child Welfare Case Management 
Provider and District A representatives in attendance.  Present were two Education 
Coordinators (including the complainant) for St. Francis Ministries – the foster care 
agency charged with oversight of the care of the student.  Also present were a family 
support worker from the foster care agency, and the director of alternative learning 
from District B.  The group considered the student’s learning behaviors/disabilities, her 
IEP, and the distance from her school of origin (District A).  The group determined that it 
was in the student’s “best interest to enroll in [District B] and be assigned to the 
appropriate setting to meet her discipline and sped needs.” 
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The hearing regarding the student’s removal from school was held as scheduled on 
December 2, 2022 in District A.  Neither the student nor their new foster parent 
attended – apparently believing that their attendance was not required since the 
student no longer resided within District A.  A new Educational Advocate was assigned to 
the student in December 2022.  That individual also did not attend the December 2, 
2022 hearing.  At the hearing, District A made the decision to uphold the student’s 186-
day expulsion. 

Records reflect that notice of the hearing decision was provided to the student.  A 
“Notice to Parents” regarding the student’s expulsion was provided to the individual who 
had been serving as the student’s Educational Advocate during the month of November 
– although that person was no longer the assigned Education Advocate. That same 
parental notice was also provided to the permanency specialist at the foster care 
agency. 

District A also conducted a Manifestation Determination Review on December 2, 2022.  
No one attended on behalf of the student.   Present were the building principal, the 
student’s special education teacher/case manager, a grade-level counselor, and a school 
psychology intern.  The participants determined that the actions of the student on 
November 15, 2022 were not a manifestation of the student's disability.  According to 
the report, 

“disciplinary removal may occur, but the school district must continue to make a free 
appropriate public education (FAPE) available to the student in a manner which 
enables the student to continue to participate in the general education curriculum, 
although in another setting, and to progress toward meeting the goals set out in the 
student’s IEP…” 

On December 6, 2022, the director of alternative learning for District B sent an email to 
the director of special services and others stating 

“The long awaited EEISPF just arrived!  I have attached the document.  Please note that 
this student is on an IEP.  This student is cleared for enrollment…” 

The director of special education for District B requested that another EBID meeting be 
held before the student was enrolled since the December 1, 2022 meeting had been 
conducted prior to the Manifestation Determination meeting. 
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The foster parent sent an email to the director of special services for District B on 
December 6, 2022, copying other school staff.  The foster parent wrote that the student 
was “currently on a 12-month expulsion from [District A].”  The director responded to 
the foster parent that same day via email  stating 

“We just found that out this morning as well.  She will be eligible for services in our 
After Hours pogram, M-TH 4-6 pm and the PLC (at DHS).” 

The foster parent wrote back to the director, asking whether the student was eligible for 
“Tri-City,” a special day school program serving students from District B and other 
neighboring districts.  The director responded, stating 

“No.  The purpose of Tri-City is not expulsion, and they would not accept her if she 
were expelled.” 

The foster parent asked whether an “exception” could be filed.  The school psychologist 
for the building responded, stating, “Tri-City cannot be an option at this time due to [the 
student] currently being under expulsion.  I will be reaching out soon to discuss After 
Hours and getting transportation set up, if needed.” 

The foster parent then asked the group whether the district partnered with McAdams 
Academy, a private, grant-supported program located outside the student’s district of 
residence, unaffiliated with the public schools in the district of residence.  According to 
its website, the academy is 

“…an alternative, community-based, trauma informed school...[whose] students are 
moderate to high-risk in middle school and high school..  They do not have access to a 
structured learning environment because they are expelled, suspended, or in the foster 
care system without permanent placement…[S]tudents earn high school credits, 
including electives, while working on problem behavior. “ 

The school psychologist responded that the district did not have a partnership with the 
academy, but the foster parent could apply to the academy on her own.  The school 
psychologist noted, 

“Something to keep in mind though is that [the academy] does not offer special 
education services.” 
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The foster parent again pressed for a discussion of a possible exception in light of the 
student’s circumstances.  The foster parent also stated, “I am not sure my home can 
accommodate her only attending school from 4-6 Monday – Thursday, which would 
likely put her back to bouncing…If all else fails, since she has an IEP – does [the district] 
have the ability to transport to [the private school]?” 

The director wrote back, stating 

“…the laws are straightforward with this.  The behavior follows the student…The school 
found that the behavior was not a manifestation of her disability, so there is no 
recourse.  Her protections are no longer intact from that incident.  We have to serve 
her but under the terms of the expulsion….We do not offer transportation outside the 
boundaries of [the student’s district of residence].” 

The director of alternative learning for the district then responded as follows: 

“I am attaching a snapshot of the KS State Statute that dictates the limits of providing 
education for students that have been suspended or expelled from schools.  It is a 
hardship for any student to access their education under these circumstances.  I 
wanted you to be aware of this law as it impacts all public schools in the state of 
Kansas.  With this student receiving IDEA services, you will work through Special 
Services to determine what [the student’s] services will be through [the district].  I still 
have not received an EEISPF for [the student], but have approved enrolling into [the 
district]…” 

On December 7, 2022, the foster parent sent an email to the director stating 

“I spoke to Tri-City and a couple schools.  [The district] has the option to send her to 
Tri-City.  If [the district] recommends/refers her to Tri-City, they will not deny her due to 
expulsion.  I’ve already confirmed this with them.  Maybe I am asking for special 
education, but more than that, I am asking for her to have the opportunity to try an 
Alternative School – something that has never been offered to her…I have reached out 
to [the previous district] and requested an appeal, which will likely be denied and not 
even amended…” 

The director responded, stating 

“I’ve passed this up the chain of command.  It might take a little time for them to get 
back to me.” 
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Shortly thereafter, the director sent an email to the foster parent stating 

“I talked with our assistant superintendent.  We don’t even have to accept her since she 
has been expelled.  But we know you are a great foster placement and do great things 
for our kiddos.  We cannot offer more than after-hours at this time.” 

Also on December 7, 2022, the director of alternative learning for the district sent an 
email to the complainant writing 

“…there continues to be questions regarding the services available for [the student].  
Upon review of the EEISPF document…it was noted that the BID and EEISPF took place 
prior to the Manifestation Hearing and Long Term Expulsion Hearing.  We need to go 
back and review the needs of the student in light of the findings, and update the 
EEISPF after the hearing date.  In light of the long term expulsion for one calendar 
year, the summary stated that the school district must continue to make a free 
appropriate public education (FAPE) available to the student in a manner in which 
enable the student to continue to participate in the general education curriculum, 
although in another setting and to progress toward meeting the goals set out in the 
student’s IEP.  It was also determined that this incident was not a manifestation of the 
disability.  Based upon concerns expressed by the foster parent, she feels that [District 
B] is not able to meet the needs of the student, and that responsibility remains with 
the former school district.  The student and no one from S. Francis was present at the 
hearing to participate in the process, which was also a concern of the current foster 
placement. 

What was [District A’s] solution for meeting [the student’s] educational needs in their 
district?  At this point, this student has moved out of their district, and is living within 
the [District B] boundary in a new foster home.  We need to meet and examine the 
information, determine the best interest of this student in light of this current situation.  
Please let me know how I can assist with this request.” 

On December 7, 2022, the director of special services for District B sent an email to the 
director of alternative learning stating 

“The BID is dated a day before the expulsion.  Would you please ask for an updated 
BID now that we have the expulsion paperwork?” 

On December 7, 2022, the school psychologist in District B sent an email to the school 
psychology intern in District A asking for information regarding what services District A 



13 

was planning to offer the student during her expulsion so that District B could 
determine what comparable services to offer.  The school psychologist also asked 

"Do you have that updated paperwork or any info for me?" 

The school psychology intern from District A responded via email on December 8, 2022, 
writing 

"I just spoke with [the student's] case manager.  [The student] was having virtual check-
ins for 30 minutes, 3 days a week.  The communication dropped somewhere about 
getting an official amendment form and things of that nature, so I do apologize for 
that.  But in light of comparable service, having a special education teacher schedule 
some quick Zoom/phone meeting times for 30 minutes, 3 days a week would definitely 
be comparable to what our district was doing.  Again, my apologies for not having 
that official amendment form..." 

In an email to the director of alternative learning on December 8, 2022, the director 
states 

“If [District A] recommends 30 minutes 3 times per week, that is what we would accept 
with the move-in of the IEP.” 

On December 8, 2022, the director of special education sent an email to the director of 
alternative learning stating 

“[The foster parent] WAS notified of the after-hours placement and denied it.  We even 
spoke about it on the phone after she called Tri-City.  I explained to her that Tri-City 
was not an option.  As did [the principal there].  As will [others] if contacted.” 

The appeal of the expulsion decision was heard virtually by District A on December 16, 
2022.  The expulsion decision by District A was upheld. 

The second BID was held virtually on December 16, 2022.  Participants included the 
superintendent of District A, the principal of the school in District A from which the 
student had been suspended, the hearing officer from District A, a representative of the 
foster placement agency, an education coordinator for that same agency, a guardian ad 
litem, and the new foster parent.  The group considered the student’s learning behaviors 
and disabilities, the student's IEP services, and the distance from the school of origin and 
determined that it was in the student's best interest to "enroll in [District B] and her IEP 
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team including Education Advocate work together on an assignment to best meet her 
needs." 

The EBID was updated on January 12, 2023.  No changes were made to the summary 
which stated that 

“…is entitled to receive FAPE through her local district [District B].  It is in [the student’s] 
best interest to enroll in [District B] and her IEP team including Education Advocate 
work together on an assignment to best meet her needs.” 

By January 18, 2023, the foster mother with whom the student had been residing had 
made a request to end her assignment as Education Advocate for the student.  On 
January 19, 2023, in response to a question posed by the complainant, a KSDE attorney 
sent an email to the complainant and the program director for Families Together with an 
opinion regarding a situation where a student in foster care in one district is expelled 
and then moves to another district. 

On January 24, 2023, the complainant sent an email to the director of alternative 
learning for District B stating 

“[The student] has been residing in your district since December.  [The student] is a 
Special Education student and has not been receiving any services for almost two 
months now.  We cannot proceed further in rectifying this and setting up a plan to 
provide her with a Free Appropriate Public Education until she is allowed to enroll in 
her local district of residence.  The BID has been completed multiple times, follow up 
information from [the foster care agency] or [District A] has been provided to you, and 
KSDE attorney…provided statutory guidance on 1/19/2023 supporting her enrollment 
in [District B]." 

The complainant attached the email from the KSDE attorney to her email to the director 
of alternative learning who shared the opinion with the counsel for District B. 

District B’s counsel disagreed with the KSDE attorney’s position, and on January 24, 2023 
sent an email to the assistant superintendent of human resources for District B advising 
her that 

“…District B can refuse admission to the expelled student pursuant to statutory 
mandate  and owes no further legal obligation to the student pursuant to either 
statute or regulation.  District A, which imposed the expulsion upon a child, must 
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continue to provide education services and an IEP to the expelled student as required 
by the clear and unambiguous language of the relevant statutes and regulations.” 

The director of alternative learning for District B sent an email to the complainant on 
January 25, 2023 stating 

"...legal counsel has rendered a decision regarding the enrollment status of [the 
student].  I have copied that response below.  Please let me know if you have any 
additional questions." 

On January 25, 2023, the complainant sent an email to the attorney for KSDE, writing 

"The attorney for [District B] disagrees with your guidance.  Is there anything KSDE can 
do to mediate between St. Francis, [District A], and [District B] to make sure this child 
receives FAPE?" 

The attorney for KSDE responded by email on January 25, 2023, stating 

"After talking with General Counsel [for KSDE], the Department is advising you that we 
have provided guidance on this issue.  [District B] is not required to adopt this 
guidance, if it disagrees.  If this issue cannot be resolved, a complaint may be made to 
Special Education and Title Services, or the parent of this child may request a special 
education due process hearing." 

As of the date of this report, the student has still not been enrolled in District B.  The 
foster care agency has unilaterally secured a placement for the student in a private 
school setting, but no special education services are being provided by District B. 

Summary and Conclusions 

The student in this case was expelled from school in District A following an assault on 
another student.  While the hearing for the expulsion was pending, the student was 
moved by the foster care system to a placement in District B.  At the time of the 
relocation, the student was being provided with special education services under an IEP 
by District A. 

The foster parent - who had also been appointed as education advocate for the student 
- contacted the director of special education for District B to let her know that the 
student would be moving into her home.  The student officially became a resident of 
District B on December 1, 2022. 
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District B began the process of collecting information about the student and 
determining how to meet the student's special education needs.  The director of special 
education from District B and the foster parent exchanged emails regarding service 
options.  The student had not yet been enrolled in District B when, on January 24, 2023, 
legal counsel for District B rendered a decision that the district was not required to 
enroll the student since the student had been expelled by District A.  The foster parent 
was notified of that decision on January 25, 2023.  As of the date of this report, the 
student has still not been enrolled in District B.  The foster care agency has unilaterally 
secured a placement for the student in a private school setting, but no special education 
services are being provided by District B. 

It is clear from the record that the services being provided to the student by District A 
following the student’s expulsion were not the services required to be delivered under 
the IEP crafted by District A.  However, that does not excuse District B from the 
responsibility to address the needs of this exceptional child after the student moved into 
District B's boundaries.  While the law does not require District B to allow the student to 
attend classes in a public high school as she did in District A prior to her expulsion, 
District B is obligated - by virtue of the student's residence and statutory requirements 
regarding the provision of a FAPE to a student with a disability - to provide the student 
with special education services.  Students with a disability who move from one Kansas 
school district to another Kansas district with an active IEP must continue to be provided 
special education services regardless of disciplinary status.  Had the student remained 
in District A during the period of her expulsion, District A would have been responsible 
for providing services, but that obligation stopped when the student was moved more 
than two hours away to District B.  District B cannot avoid its responsibility for providing 
a FAPE to this student simply by refusing the student enrollment. 

Because District B has, since December 1, 2022, failed to provide special education 
services to a student who resides within district boundaries and who transferred to the 
district with an active IEP, a violation of special education statutes and regulations is 
substantiated. 

Corrective Action 

Information gathered in the course of this investigation has substantiated 
noncompliance with special education statutes and regulations on  the issue presented 
in this complaint.  Specifically, violations occurred with regard to 
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• K.S.A. 72-3122(a), which requires the district to serve any student who resides within 
the district; 

• K.S.A. 72-3410(a)(2), which requires the district to provide a FAPE to students with a 
disability who have been expelled; and 

• K.S.A. 72-3429(g)(1), which requires the district to provide services to students with a 
disability who transfer into the district from another Kansas district with an active IEP. 

Therefore, USD #260 is directed to take the following actions: 

1) Submit to Special Education and Title Services (SETS), within 10 calendar days of the 
date of this report, a written statement of assurance stating that it will comply with 
a) K.S.A. 72-3122(a) by enrolling this student immediately; 
b) K.S.A. 72-3410(a)(2) by providing this student with FAPE throughout the 

period of her expulsion (so long as the student continues to reside within 
USD #260 boundaries); and 

c) K.S.A. 72-3429(g)(1) by providing this student with special education services. 
2) Within 5 calendar days of the date of this report, schedule an IEP team meeting to 

determine how this student's ongoing special education needs should be met. 
a) The meeting shall be held within 10 calendar days of the date of this report. 
b) The student, complainant, and current education advocate must be invited 

and should be present at the meeting. 
c) In determining how best to provide services to this student, the team shall 

not limit discussion to any single placement option. 
d) If changes are made regarding the special education services to be provided 

to the student, USD #260 shall provide to SETS a copy of the new IEP and all 
related prior written notice documents regarding proposed changes in 
services and placement. 

3) Within 10 school days of the date of this report, submit to SETS for approval a plan 
for the provision of the following compensatory services: 
• 180 hours of agreed-upon compensatory services (20 hours for each of 9 weeks 

that school was in session between December 1, 2022 and the date of this 
report) and 

• 180 minutes of compensatory social work services (20 minutes for each of 9 
weeks). 

a) Additional agreed-upon compensatory services are awarded for any failure 
to provide services after the date of this report.  These additional 
compensatory services shall be provided at the rate of 20 hours for every 



18 

week or partial week that school is in session unless or until services to the 
student are changed through the IEP team process. 

b) Additional compensatory social work services shall also be provided at the 
rate of 20 minutes for each week or partial week that these services are not 
delivered unless or until the student's services are changed through the IEP 
team process. 

c) The provision of these compensatory services should be discussed at the 
IEP team meeting described above under Corrective Action 2. 

d) The student, complainant, and education advocate should be encouraged to 
take an active role in the discussion regarding appropriate compensatory 
services in order to develop a plan that addresses the student's unique 
circumstances.  The team should be willing to consider all meaningful 
options, which could include such options as GED prep, vocational training, 
or individual tutoring. 

4) Within 3 school days of receipt of approval for the plan described under Corrective 
Action 3, the district shall present the approved written plan to the education 
advocate. 
a) The education advocate shall have the option of accepting all or part of the 

proposed plan and shall notify the district in writing of her decision within 5 
calendar days of receipt of the finalized plan. 

b) The district shall notify SETS of the education advocate’s decision regarding 
compensatory services no later than 5 calendar days after receipt of the 
written response. 

5) By no later than the 5th of each remaining month in the 2022-23 school year, 
including the ESY period if compensatory services are being provided during that 
period, USD #260 shall submit to SETS a summative report regarding the provision 
of compensatory special education services to the student during the preceding 
month.  Reporting should continue until all agreed upon compensatory services 
have been delivered unless or until the student transfers out of the district. 

6) Further, USD #260 shall, within 10 calendar days of the date of this report, submit 
to SETS one of the following: 
a) A statement verifying acceptance of the corrective action or actions specified 

in this report; 
b) a written request for an extension of time within which to complete one or 

more of the corrective actions specified in the report together with 
justification for the request; or 

c) a written notice of appeal.  Any such appeal shall be in accordance with 
K.A.R. 91-40-51(f). 
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Right to Appeal 

Either party may appeal the findings or conclusions in this report by filing a written 
notice of appeal in accordance with K.A.R. 91-40-51(f)(1).  The written notice of appeal 
may either be emailed to formalcomplaints@ksde.org or mailed to Special Education 
and Title Services, 900 SW Jackson St, Ste. 602, Topeka, KS, 66612.  Such notice of appeal 
must be delivered within 10 calendar days from the date of this report. 

For further description of the appeals process, see Kansas Administrative Regulations 
91-40-51(f), which can be found at the end of this report. 

 
Diana Durkin 
Complaint Investigator 

  

mailto:formalcomplaints@ksde.org


20 

K.A.R. 91-40-51(f) Appeals. 
 (1) Any agency or complainant may appeal any of the findings or conclusions of a 
compliance report prepared by the special education section of the department by filing 
a written notice of appeal with the state commissioner of education. Each notice shall be 
filed within 10 days from the date of the report. Each notice shall provide a detailed 
statement of the basis for alleging that the report is incorrect. 

Upon receiving an appeal, an appeal committee of at least three department of 
education members shall be appointed by the commissioner to review the report and to 
consider the information provided by the local education agency, the complainant, or 
others. The appeal process, including any hearing conducted by the appeal committee, 
shall be completed within 15 days from the date of receipt of the notice of appeal, and a 
decision shall be rendered within five days after the appeal process is completed unless 
the appeal committee determines that exceptional circumstances exist with respect to 
the particular complaint. In this event, the decision shall be rendered as soon as 
possible by the appeal committee. 

 (2) If an appeal committee affirms a compliance report that requires corrective 
action by an agency, that agency shall initiate the required corrective action immediately.  
If, after five days, no required corrective action has been initiated, the agency shall be 
notified of the action that will be taken to assure compliance as determined by the 
department. This action may include any of the following: 

(A) The issuance of an accreditation deficiency advisement; 
(B) the withholding of state or federal funds otherwise available to the agency; 
(C) the award of monetary reimbursement to the complainant; or 
(D) any combination of the actions specified in paragraph (f)(2) 
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