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KANSAS STATE DEPARTMENT OF EDUCATION 
SPECIAL EDUCATION AND TITLE SERVICES 

REPORT OF COMPLAINT 
FILED AGAINST 

UNIFIED SCHOOL DISTRICT #437 
ON JANUARY 10, 2023 

 
DATE OF REPORT FEBRUARY 9, 2023 

This report is in response to a complaint filed with our office by Parent on behalf of her 
daughter, The student.  For the remainder of this report, The student will be referred to 
as “the student.”  Ms. Keck will be referred to as “the student’s mother” or “the parent.” 

Investigation of Complaint 

Diana Durkin, Complaint Investigator, spoke by telephone with the parent on January 11, 
2023.  On January 11, 2023, the investigator also spoke via telephone with Dr. Kevin 
Raley, Director of Special Services for USD #437. 

In completing this investigation, the complaint investigator reviewed the following 
materials: 

• IEP for the student dated February 3, 2022 
• Email dated August 25, 2022 from the parent to the special education teacher 
• Email dated September 15, 2022 from the parent to the director of special services and 

the building principal 
• Online calendar for the district for the 2022-23 school year 
• IEP Progress Reports for the students annual goals covering the period of March 

through December 2022 
• Service Log for physical therapy for the student for the 2022-23 school year 
• Service log for occupational therapy for the student for the 2022-23 school year 
• Service log for speech/language services for the student for the 2022-23 school year 
• Service notes for the special education teacher for the student for the 2022-23 school 

year 
• Service log for visually impaired services for the student for the 2022-23 school year 
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Background Information 

This investigation involves a seven-year-old girl who is enrolled as a first grader in her 
neighborhood school, but she has never attended a class at the school.  According to 
the parent, the student began receiving support through the Tiny-k program, a program 
for children with disabilities in Kansas who are younger than 3.  Services were delivered 
in the home.  That same model was followed when, at age 3, the student entered district 
preschool services.  When the student turned five, she was enrolled in the district’s 
program for students with multiple disabilities which is housed in an elementary school 
a few miles away from the student’s home.  Services continued to be provided under a 
homebound delivery model. 

The student is adopted. According to the parent, the student is a “shaken” child who was 
injured at age 7 weeks.  The parent reports that as a result of being shaken, the student 
had a traumatic brain injury and developed dysautonomia, a disorder of autonomic 
nervous system function which controls heart rate, blood pressure, digestion, and other 
automatic processes in the body. 

The student is non-ambulatory and depends on her wheelchair and caregiver for 
mobility.  Because she has a trach, she is non-verbal and uses assistive technology, eye 
gaze, vocalizations, and facial expressions to communicate.  She has been diagnosed 
with Cortical Visual Impairments. 

Issue 

In her complaint, the parent identified the following issue: 

The student is not receiving the special education services required by her IEP. 

Applicable Statutes and Regulations 

Federal regulations, at 34 C.F.R. 300.101(a), require that a student who has been 
determined eligible for, and in need of, special education services, and whose parents 
have provided written consent for the provision of those services, be provided with a 
FAPE (Free Appropriate Public Education).  34 C.F.R. 300.17(d) states that FAPE means, in 
part, special education and related services provided in conformity with an individualized 
education program (IEP) that meets the requirements of 34 C.F.R. 300.320 through 
300.324.  A district must implement a student’s IEP as written. 
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The district is required to ensure that an IEP is in effect at the beginning of each school 
year for each child with an exceptionality (K.S.A. 72-3429(a)(1); K.A.R. 91-40-8(h), (i); K.A.R. 
91-40-16(b)(1) – (3); K.A.R. 91-40-16(c); 34 C.F.R. 300.323(a), (c)).  The IEP for a student 
with an exceptionality must include, among other elements, a statement of the special 
education and related services to be provided to the student and must indicate the 
projected date for the beginning of these services as well as their anticipated frequency, 
location, and duration (K.S.A. 72-3429(c)(7)).  The amount of services to be provided 
must be stated in the IEP so that the level of the district’s commitment to each is 
communicated in a manner that is clear to all who are involved in both the development 
and implementation of the IEP (Federal Register, August 14, 2006, p. 46667). 

The Office of Special Education Programs (OSEP) is a division within the U.S. Department 
of Education.  OSEP provides leadership and support for professionals working with 
children with disabilities.  OSEP administers the Individuals with Disabilities Education 
Act (IDEA) and frequently provides guidance in the form of an “OSEP Letter” in response 
to specific questions raised by parents, educators, advocacy organizations, state 
educational agencies, and other interested parties. 

In a March 8, 2007 “Letter to Clarke,” the director of OSEP opined on what to do when a 
related service was missed due to the absence of the service provider.  As stated in the 
letter, 

“IDEA and the regulations do not address these issues.  States and local education 
agencies (LEAs) are required to ensure that all children with disabilities have available 
to them FAPE [a free appropriate public education} consistent with the child’s 
individualized education program (IEP) (see CFR 300.101).  We encourage public 
agencies to consider the impact of a provider’s absence…on the child’s progress and 
performance and determine how to ensure the continued provision of a FAPE in order 
for the child to continue to progress and meet the annual goals in her or her IEP.  
Whether the interruption of services constitutes a denial of FAPE is an individual 
determination that must be made on a case-by-case basis.” 

Parent’s Position 

The parent asserts that while physical and occupational therapy as well as 
speech/language and visually impaired services have generally been provided on a 
consistent basis, the district has – because of illness or staffing shortages – failed to 
provide several one-hour sessions with a special education homebound teacher.  
According to the parent, in September 2022 she contacted the Director of Special 



4 

Education as well as the building principal and the teacher to let them know of her 
concerns regarding the missed services, but the issue remained unresolved at the time 
she filed this complaint. 

District’s Position 

The district acknowledges that staff illness and the student’s physical condition have 
impacted the delivery of special education services to the student.  However, it is the 
position of the district that staff illness falls outside of its locus of control, and a 
concerted effort has been made to avoid any risk of unnecessarily exposing the student 
to germs. 

According to the district, missed services will be addressed through the ongoing 
provision of “compensatory services/makeup sessions.” 

Investigative Findings 

The student’s February 3, 2022 IEP requires that the she receive the following services: 

• 60 minutes of support every four weeks in a homebound setting from a teacher of the 
visually impaired and an orientation and mobility specialist; 

• 45 minutes of speech and language services every two weeks in a homebound setting; 
• 40 minutes a week of physical therapy in a homebound setting; 
• 30 minutes of occupational therapy every two weeks in a homebound setting; and 
• 60 minutes of special education services twice a week in a homebound setting. 

The 2022-23 school year for the district began on August 11, 2022 for students in 
grades one through nine.  Nothing is contained in the student’s February 3, 2022 IEP to 
indicate that the school year for the student started any later than for other students in 
the district or that the delivery of special education or related services would be delayed. 

Visually Impaired Services: 

Services related to the student’s visual impairment were initiated within 4 weeks of the 
start of the 2022-23 school year and were thereafter provided as required by the 
student’s February 3, 2022 IEP. 

A service log for the provider of the student’s Visually Impaired (VI) services shows that 
these services for the 2022-23 school year were initiated on September 8, 2022 – just 
short of four weeks from the start of the school year.  The VI specialist had been ill at the 
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time of a previously scheduled visit for August 25, 2022.  After the September visit, the VI 
specialist provided direct service to the student on the following dates: 

• October 6, 2022; 
• November 3, 2022; 
• December 1, 2022; and 
• January 12, 2023 (19 school days since the previous visit). 

Speech/language services: 

Service logs provided by the district show that Speech/Language services for the student 
were initiated on September 9, 2022 – approximately 4 weeks after the start of the 
2022-23 school year.  The student consistently received at least 45 minutes of service 
every two weeks thereafter except for December 2, 2022 when the parent cancelled the 
session when the speech/language therapist arrived at the home with what was 
described in the service log as a “post nasal drip.” 

Physical Therapy: 

The student was consistently provided with weekly 40-minute sessions of physical 
therapy once those services were initiated on August 26, 2022 – approximately two 
weeks into the 2022-23 school year. 

Occupational Therapy: 

No Occupational Therapy sessions were provided during the first two weeks of the 
2022-23 school year.  Services were delivered twice during the month of September, but 
not on an “every two weeks” schedule.  Sessions were held two weeks in a row on 
September 29 and October 6, 2022, but not again until October 26, 2022.  Only one 
session was conducted during each of the months of November and December 2022. 

During the period of August 11 through October 6, 2022, OT sessions were conducted 
on Thursdays.  If the established scheduled had continued, the student would have 
received services on October 20, 2022, but parent/teacher conferences were held that 
week, and the student was next served on Wednesday, October 25, 2022.  The next 
session was two weeks later on November 9, 2022, but Thanksgiving break began two 
weeks later – on November 23, 2022, so no service was provided.  December 7, 2022 
was an early release day for the district, so the student was not seen until December 14, 
2022 - 5 weeks after the last scheduled OT session. 
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Had OT services started as they should have on August 25, 2022, and been delivered on 
the “every two weeks schedule” called for in her February 3, 2022 IEP, the student would 
have received ten OT sessions from the time school started until this complaint was 
filed.   While, all “missed” sessions were scheduled for days when school was not in 
session, the service schedule contributed to the student having missed 30% of her 
sessions.  (The provision of services twice in two weeks reduced the total loss to 20% of 
required services.) 

Special Education Services: 

For the 2022-23 school year, these services were to be provided by a special education 
teacher from a nearby elementary school.  On August 25, 2022, the parent sent an email 
to the special education teacher asking, “Do you know when you’ll be coming to see [the 
student]?” 

The student received her first hour of homebound instruction from the special 
education teacher on August 29, 2022. 

On September 15, 2022, the parent sent an email to the director of special services and 
the building principal (at that time).  The parent wrote 

“I am concerned that [the student] has only been able to receive special ed services 
three times since the beginning of school.  The IEP indicates that she would have 
special education services two times per week.  We have been more than patient trying 
to allow time for the district to get the staffing issues worked out and believe it is 
unacceptable that [the student’s] IEP is not being met.  Can you please let me know 
steps being taken to resolve this?” 

By January 10, 2023, the date this complaint was filed, school had been in session for all 
or part of 21 weeks (excluding two weeks for Winter Break).    For two weeks during that 
period, school was in session for only three days.  The first week of the school year 
began on a Thursday, and students were released after school on Wednesday, October 
19, 2022 to allow for parent/teacher conferences.  School was in session for only two 
days during the week of November 21, 2022 because of Thanksgiving break.  This 
complaint was filed on Tuesday, January 10, 2023. 

Allowing for a one hour reduction in services for the three shortened weeks described 
above, the student should have received a minimum of 39 hours of service from a 
special education teacher between the start of the 2022-23 school year and January 10, 
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2023, the date this complaint was filed (twice a week for 18 weeks and once a week for 
three weeks). 

On several occasions, the special education teacher was unable to provide services to 
the student.  Records provided by the district show that lapses in service were due to a 
number of factors including 

• inadequate staffing to provide coverage for the assigned special education teacher at 
the neighborhood school; 

• unavailability of the assigned special education teacher; 
• unavailability of substitute coverage; and 
• illness of the assigned teacher. 

The special education teacher provided extra services during some weeks in an effort to 
make up for services that were not provided.  On some occasions, the special education 
teacher was working but symptomatic, and the parent declined services in order to 
avoid possible exposure for the student. 

According to the parent, the student received a combined total of 24 hours of special 
education services during this 21 week period (including both scheduled and “make up” 
sessions).   According to information provided by the parent, the student received 
services from the special education teacher 

• once during the month of August (August 29, 2022); 
• four times during the month of September (September 8, 20, 28, and 29, 2022); 
• nine times in October (October 4, 5, 6, 11, 14, 18, 19, 25, and 26, 2022); 
• five times in November (November 1, 3, 8, 9, and 10, 2022); 
• three times in December (December 6, 7, and 8, 2022); and 
• twice in January (January 3 and 5, 2023). 

The district provided evidence of three additional days of service during this same 
period (September 27, October 13, and November 15, 2022) for a total of 27 of the 38 
hours of special education services in the homebound setting required by the student’s 
IEP.  As of January 10, 2023 – the date this complaint was filed – the student had still not 
been provided with a total of 11 hours of special education services. 
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Provision of FAPE: 

There is no indication that the district’s failure to consistently provide some special 
education and related services in the manner specified in the student’s February 2, 2022 
IEP has resulted in a denial of a FAPE.  IEP Progress Reports for the student completed 
during the first semester of the 2022-23 school year show that she has continued to 
make adequate progress on each of her IEP goals to be able to attain those goals on 
schedule. 

Summary and Conclusions 

The 2022-23 school year for the district started on August 11, 2022.  The parent had no 
reason to anticipate that the the school year for the student would start later for the 
student or that the initiation of special education and related services would be delayed. 

VI services have been delivered once every four weeks as required by the student’s 
February 3, 2022 IEP. 

The start of speech/language services to the student was delayed until the fourth week 
of the school year, resulting in the loss of 45 minutes of direct services to the student in 
the homebound setting.  Thereafter, 45 minutes of services were delivered every two 
weeks as required.  One session was cancelled by the parent; no compensatory services 
will be required for this session since the therapist was available at the home for the 
session, but the parent declined services. 

Physical therapy services were initiated on August 26, 2022, 12 days after the start of the 
school year, resulting in a 40-minute loss of services to the student.  Forty minutes of PT 
services were then consistently provided each week from that point forward with the 
exception of the week of August 29, 2022.  The student had undergone a medical 
procedure, and the parent declined physical therapy services for that week. 

Occupational therapy services have not been consistently delivered on the “every two 
weeks” schedule specified in the student’s February 3, 2022 IEP.  On three occasions, 
sessions were scheduled in a rotation that fell on days when students were not in school 
because of parent/teacher conferences or vacation days.  The district is strongly 
encouraged to consider the school calendar when establishing service schedules so that 
the provision of services to students is not unduly impacted. 
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Homebound special education support was not initiated until August 29, 2022.  Staffing 
issues, illness, and scheduling conflicts subsequently contributed to additional missed 
services.  While the district attempted to make up some of the missed time, 11 hours of 
service from the special education teacher had not been provided by the time this 
complaint was filed on January 10, 2023. 

Because – as detailed above – the district failed to provide the student with some of the 
special education and related services specified in her February 3, 2022 IEP, a violation 
of special education statutes and regulations is substantiated. 

Additional Comments 

Between January 10 and February 2, 2023, two more sessions with the special education 
teacher (January 10 and 12, 2023) were missed because of staffing issues.  One of these 
sessions was made up on January 13, 2023.  One other additional session was provided 
on January 20, 2023. 

The district has begun employing a substitute to cover for the special education teacher, 
thus allowing the special education teacher to deliver make-up (compensatory) services. 

Corrective Action 

Information gathered in the course of this investigation has substantiated 
noncompliance with special education statutes and regulations on issues presented in 
this complaint.  Specifically, violations occurred with regard to 34 C.F.R. 300.101(a) and 
34 C.F.R. 300.17(d) which require that the district provide a FAPE to students by 
implementing their IEPs as written. 

Therefore, USD #437 is directed to take the following actions: 

1) Submit to Special Education and Title Services (SETS), within 40 calendar days of the 
date of this report, a written statement of assurance stating that it will comply with 
34 C.F.R. 300.101(a) and 34 C.F.R. 300.17(d) by implementing this student’s IEP as 
written. 

2) Within 10 calendar days of the date of this report, submit to SETS for approval a 
plan to ensure that special education services from the special education teacher 
are provided as required by the student’s IEP (i.e. 60 minutes twice a week – unless 
or until the parent consents to a change in these services.) 
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3) Within 10 calendar days of the date of this report, submit to SETS for approval a 
plan for the provision of the following compensatory services: 
• 11 hours (660 minutes) of compensatory special education services in the 

homebound setting; 
• 45 minutes of compensatory speech/language services in the homebound 

setting; 
• 40 minutes of compensatory physical therapy services in the homebound 

setting; 
• 30 minutes of compensatory occupational therapy services in the homebound 

setting; and 
a) Because the student appears to struggle to tolerate more than one 

session per day of special education services (including related 
services), the district’s plan should not include the provision of 
multiple services in any given day. 

4) Within 5 days of receipt of approval for the plan described under Corrective Action 
3, the district shall schedule a meeting with the parents to present the plan. 
a) The parents shall have the option of accepting all or part of the proposed plan 

and shall notify the district in writing of their decision within 5 calendar days of 
the meeting described above. 

b) The district shall notify SETS of the parents’ decision no later than 5 calendar 
days after receipt of the parents’ written response. 

5) By no later than the 5th of each remaining month in the 2022-23 school year, 
beginning March 5, 2023 and ending no later than June 5, 2023, USD #437 shall 
submit to SETS a summative report regarding the provision of special education 
services to this student during the previous month.  That report shall reflect the 
provision of all services called for in the student’s IEP as well as any compensatory 
services provided during the previous month.  If the student’s February 3, 2022 IEP 
is revised or amended at any point prior to June 5, 2023, the district shall notify 
SETS of any changes related to the provision of special education and related 
services. 
a) The report should also indicate whether any additional required services 

(beyond those specified in this report) were missed during the preceding 
month, as well as whether or not those services were made up during that same 
period.  If services missed during the preceding month were not already made 
up, the report should specify how and when any additional compensatory 
services will be provided. 

b) The district will not be required to provide compensatory services for sessions 
missed because the parent declined services.  If the parent declines to allow 
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service on a scheduled day, that choice should be documented in the monthly 
report. 

6) By no later than September 5, 2023, USD #437 shall submit to SETS a report 
summarizing the provision of special education and related services to this student 
during the month of August 2023. 

7) By no later than June 1, 2023, USD #437 shall submit to SETS for approval, written 
guidelines addressing 
a) the initiation of special education and related services at the start of each school 

year; and 
b) when and how to address any failure to provide services because of the 

illness/unavailability of the service provider. 
8) Further, USD #437 shall, within 10 calendar days of the date of this report, submit 

to SETS one of the following: 
a) A statement verifying acceptance of the corrective action or actions specified in 

this report; 
b) a written request for an extension of time within which to complete one or more 

of the corrective actions specified in the report together with justification for the 
request; or 

c) a written notice of appeal.  Any such appeal shall be in accordance with K.A.R. 
91-40-51(f). 

Right to Appeal 

Either party may appeal the findings or conclusions in this report by filing a written 
notice of appeal in accordance with K.A.R. 91-40-51(f)(1).  The written notice of appeal 
may either be emailed to formalcomplaints@ksde.org or mailed to Special Education 
and Title Services, 900 SW Jackson St, Ste. 602, Topeka, KS, 66612.  Such notice of appeal 
must be delivered within 10 calendar days from the date of this report. 

For further description of the appeals process, see Kansas Administrative Regulations 

 

Diana Durkin 
Complaint Investigator 

  

mailto:formalcomplaints@ksde.org
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K.A.R. 91-40-51(f) Appeals. 
 (1) Any agency or complainant may appeal any of the findings or conclusions of a 
compliance report prepared by the special education section of the department by filing 
a written notice of appeal with the state commissioner of education. Each notice shall be 
filed within 10 days from the date of the report. Each notice shall provide a detailed 
statement of the basis for alleging that the report is incorrect. 

Upon receiving an appeal, an appeal committee of at least three department of 
education members shall be appointed by the commissioner to review the report and to 
consider the information provided by the local education agency, the complainant, or 
others. The appeal process, including any hearing conducted by the appeal committee, 
shall be completed within 15 days from the date of receipt of the notice of appeal, and a 
decision shall be rendered within five days after the appeal process is completed unless 
the appeal committee determines that exceptional circumstances exist with respect to 
the particular complaint. In this event, the decision shall be rendered as soon as 
possible by the appeal committee. 

 (2) If an appeal committee affirms a compliance report that requires corrective 
action by an agency, that agency shall initiate the required corrective action immediately.  
If, after five days, no required corrective action has been initiated, the agency shall be 
notified of the action that will be taken to assure compliance as determined by the 
department. This action may include any of the following: 

(A) The issuance of an accreditation deficiency advisement; 
(B) the withholding of state or federal funds otherwise available to the agency; 
(C) the award of monetary reimbursement to the complainant; or 
(D) any combination of the actions specified in paragraph (f)(2) 
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