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23FCOT

KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #501
ONJULY 11, 2022

DATE OF REPORT: AUGUST 9, 2022

This report is in response to a complaint filed with our office by on behalf of
her son, . For the remainder of this report, will be referred to as
“the student.” Ms. will be referred to as “the parent.”

Investigation of Complaint

Diana Durkin, Complaint Investigator, spoke by telephone with the parent on July 15 and
August 3, 2022. On July 14, 20 and 26, 2022, the investigator spoke via telephone with
Donna Whiteman, General Counsel for USD #501.

In completing this investigation, the complaint investigator reviewed the following
materials:

General Education Intervention Referral dated January 28, 2020

General Education Intervention Plan - Review dated January 7, 2021

Attendance History for the student covering the period of January 21, 2021 through
May 24, 2022

General Education Intervention Plan - Review dated August 20, 2021 (reviewed again
on October 1, 2021)

General Education Intervention Plan - Review dated March 4, 2022

Email dated March 8, 2022 from the principal to the parent

Email exchange dated March 31, 2022 between the principal and the parent
Handwritten request from the parent for the student to be “tested for Special Ed” dated
April 1, 2022

Referral Form for Special Education Comprehensive Evaluation 2021-22 dated April 1,
2022

Letter dated April 5, 2022 from the assistant principal to the parent

Prior Written Notice for Evaluation or Reevaluation and Request for Consent dated April
7,2022



e Notice - Short Term Suspension dated April 14, 2022

e Email dated April 14, 2022 from the principal to the assistant principal

e Success Plan #1 dated April 18, 2022

e Email exchange dated April 18, 2022 between the principal and the assistant principal

e Parental Concern Intake Form Office of the Ombudsman dated April 28, 2022

e Email exchange dated May 3, 2022 between the building principal and the ombudsman

e Final Intake Report Office of the Ombudsman dated May 3, 2022 and revised on May 4,
2022

¢ Notice of Meeting dated May 6, 2022

e Multidisciplinary Evaluation Report dated May 16, 2022

e Complex Behavior FBA dated May 16, 2022

e Prior Written Notice for Identification, Special Education and Related Services,
Educational Placement, Change in Services, Change in Placement, and Request for
Consent dated May 16, 2022

e |EP for the student dated May 16, 2022

e Student Handbook for the student’s school for the 2022-23 school year

Background Information

This investigation involves a 9-year-old boy who was enrolled in the third grade in his
neighborhood school at the time of the incidents described in the parent's complaint.

The student was first referred for General Education intervention (GEl) on January 28,
2020. While academic progress had been seen, the student continued to perform
below grade level in both math and reading. He had also been exhibiting behaviors in
the classroom that were impeding his learning. A “Consulting Teacher,” a school
psychologist, a social worker, a counselor, an “Interventionist,” and building principals
had been members of the GEIl team addressing the student's issues.

As of August 20, 2021, the GEI Plan for the student included daily small group support
for reading for 20 minutes and 15 minutes of small group support daily to work on
addition. The plan was reviewed on October 1, 2021. At that time, the student was
moved to a more individualized small group for reading and he received 30-minutes of
support twice a week. His math support was changed to 30 minutes a day to focus on
subtraction. As of December 14, 2021, the GEI Plan included 20 minutes of counseling
support once a week.

By March 4, 2022, GEl records indicate that the student “will shut down and has a
difficult time resettling as well. He seems to want the attention no matter what it is,
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whether it is negative or positive..We are going to have the parent and teacher fill out
the Vanderbilt ADHD screener to give to the doctor.”

The student was referred by the parent for a special education evaluation on April 1,
2022. The parent and the school had communicated about general education
interventions throughout the 2021-22 school year and the parent had several telephone
conversations with staff about the student’s behavior during his school days. At the time
of the student’s referral, he had not been given any in-school or out-of-school
suspensions.

On April 11, 2022, the district provided the parent with prior written notice of its
proposal to conduct a special education evaluation. On April 12, 2022, the parent gave
her written consent for the evaluation to be completed.

The student was determined to be eligible for and in need of special education services
on May 16, 2022 under the category of Specific Learning Disability. An IEP was then
developed for the student. According to the IEP, the student would receive special
education “inclusion” support in the general education classroom for 110 minutes a day,
5 days a week. The student would also receive 60 minutes of resource/pull-out support
in a special education setting for 5 days a week. Social work services would be provided
for 20 minutes every other week. Goals were established in the areas of reading, math,
written language, and behavior. The student's IEP also included a Behavior Intervention
Plan.

The district provided the parent with prior written notice of its proposal to provide the
special education services described above on May 17, 2022. On May 18, 2022, the
parent gave her written consent for the district to provide those services.

The parent has requested a transfer for the student. That transfer has been approved,
and the student will be attending a new school for the 2022-23 school year. A tour of
the new school is scheduled for the student for August 8, 2022, and the parent and
school staff have discussed plans to schedule an IEP team meeting shortly thereafter.

Issues

In her complaint, the parent listed two concerns. Under the second concern, the parent
identified two separate issues. For clarity, those issues are listed separately below as
Issue Two and Issue Three.



Issue One: The district failed to follow the behavior plan developed in a meeting
on April 18, 2022.

Applicable Statutes and Regulations

At KA.R. 91-40-5, Kansas regulations state that, in filing a formal complaint, a parent
must allege that the district has violated a special education law or regulation.

Parent's Position

The parent alleges that on April 27, 2022 the student's classroom teacher failed to follow
a behavior plan that had been developed by a school team on April 18, 2022. Itis the
parent’s position that the teacher removed ear buds from the student’s ears even
though the behavior plan prohibited staff from engaging in any physical contact with the
student if he failed to comply with a teacher direction. The parent contends that the
teacher's actions resulted in physical injury to the student. According to the parent, she
was not contacted by the school at the time of the incident even though the behavior
plan required the district to notify the parent in the event that “any disciplinary action”
against the student would be taken.

District’'s Position
The district did not provide a written response to this issue.

Investigative Findings

On Thursday, April 14, 2022, the student received a one-day suspension from school as
a disciplinary consequence for “insubordination - consistent” and “failure to serve
disciplinary consequences” (in-school suspension on April 13, 2022). According to a
notice regarding the suspension dated April 14, 2022,

“During yesterday's ISS [in-school-suspension], [the student] consistently did not
comply with rules (out of seat, playing at recess, walking around classroom). In
addition, teacher reported several Kindergartners were crying because [the
student] called them “stupid.” Today, there have had to be several redirections
given due to insubordination and [the student] has not complied.”

The student was allowed to return to school on April 18, 2022. On that date, a meeting
was held to develop a “Success Plan” for the student’s return to school. According to the
district, it is established practice for such plans to be developed any time a student
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returns to school following a suspension. The development of a success plan is not
considered a special education action.

Both the parent and the student were present when the plan was developed as were a
building administrator, classroom teacher, a paraeducator, and another individual
whose role is not indicated. At the meeting, the team developed a plan that outlined
responsibilities for the school, parent, and student.

According to the Success Plan, the school's responsibilities included the following:

1. Provide the student with consistent and specific positive praise when he is doing
well.
2. Give the student a directive and wait for him to respond to the directive before

restating the directive.

3. Maintain a calm tone of voice when he is upset/frustrated.

4. Avoid getting into power struggles with the student when he is upset.

5. Offer the student help or modify the assignment if it is a trigger.

6. Offer the student calm down time when he is becoming frustrated. The time that
he has to be able to calm down will be communicated to the student.

7. Debrief with the student after his calm down time and use corrective teaching to
discuss alterative choices that could have been made when he was frustrated.

8. Staff will praise the student for making it right and remind him of strategies to use
when he is frustrated.

9. The school will continue to hold the student responsible for the decisions he makes.

This can include rewarding positive behaviors as well as providing consequences for
undesirable actions to include, but are not limited to, Kelso's Academy, in-school
suspension, and out-of-school suspension.

On April 27, 2022, the student returned to his classroom with candy in his mouth - a
reward from the reading specialist whose classroom he had just left. When his
classroom teacher asked him where he had gotten the candy, the student refused to
respond and placed his earbuds in his ears. The teacher removed the earbuds. That
action resulted in the student being struck in the eye. According to the parent, she was
not informed about the incident by the school at the time.

After learning about the incident, the parent filed a report with the city police
department asserting that the teacher had assaulted the student. The city police
department directed the parent to the public-school police department since the
reported incident occurred on district property.



On April 28, 2022, the parent contacted the office of the ombudsman for the district and
filed a complaint regarding the April 27th incident. The parent kept the student out of
school on April 28 and 29, 2022 so that - in the words of the parent - the district could
create a “behavior plan” for the teacher.

According to a report from the ombudsman for the district, the teacher and a
paraeducator met on May 2, 2022 to discuss a “specific plan for the student’s success.”
A revised Success Plan was sent to the parent via email on May 2, 2022 for her review.
The parent rejected the proposed revision in an email on May 3, 2022.

According to the ombudsman'’s report, the parent’'s complaint has been assigned a case
number and was as of May 4, 2022 “in the hands of the [school district police] for
investigation.”

Summary and Conclusions

In this issue, the parent alleges a failure on the part of the district to follow a “behavior
plan” that had been developed on April 18, 2022. The plan developed on that date was
a "Success Plan” - a plan developed by the district when students return to school
following suspension. The plan is designed to facilitate the student’s return to the
general education environment following a disciplinary consequence.

The student had not - at the time the first Success Plan was developed on April 18, 2022
nor when the Success Plan was subsequently revised and submitted for the parent’s
review on May 3, 2022 - been determined to be an exceptional child. The student’s
eligibility for special education services was not determined until May 16, 2022, and the
IEP for the student was not finalized until May 18, 2022. Neither version of the Success
Plan was incorporated into the student’s IEP.

The parent filed complaints with regard to the incident of April 27, 2022 with both the
City and district police. The district police have assigned a case number to the complaint
which is under investigation by their agency.

While the behavior plan that is included in the student’s IEP does require contacting the
parent regarding behavioral incidents (see Issue Two below), the student had not at the
time of the April 27, 2022 incident described in this issue been determined to be a child
with an exceptionality. No IEP was in place for the student. The requirements of the
behavior plan established in the student's May 16, 2022 |EP do not govern the actions of



the district with regard to the Success Plan which was intended to help the student
return to the general education environment after his suspension.

Special education statutes and regulations do not address the development or
implementation of general education plans such as this district's Success Plan. The
authority of a complaint investigator is limited to the investigation of the implementation
of special education statutes and regulations and does not allow an inquiry into issues
that are not covered under those laws. Therefore, once the investigator determined
that the Success Plan was not a special education or related service to which the
student was entitled, no further investigation was conducted. Aoviolation of special
education statutes and regulations was identified with regard to this issue.

Issue Two: The district failed to follow the behavior plan established in the
student’s IEP.

Applicable Statutes and Regulations

Federal regulations, at 34 C.F.R. 300.101(a), require that a student who has been
determined eligible for, and in need of, special education services, and whose parents
have provided written consent for the provision of those services, be provided with a
FAPE (Free Appropriate Public Education). 34 C.F.R. 300.17(d) states that FAPE means, in
part, special education and related services provided in conformity with an individualized
education program (IEP) that meets the requirements of 34 C.F.R. 300.320 through
300.324. A district must implement a student’s IEP as written.

Parent's Position

The parent asserts that the district did not contact her regarding the student's behavior
as is required by the student’s behavior plan. The parent further contends that school
staff members have been instructed not to contact the parent directly and to route all
communication through building administration or district leadership.

It is also the position of the parent that the district continued to allow classmates to
bring work to the student when he had been removed from the classroom even though
the student’s behavior plan specifically prohibited the delivery of materials by other
students.



District's Position
The district did not provide a written response to this issue.

Investigative Finding Regarding the Reporting of Student Behaviors to the Parent

Under the heading “Reactive Strategies,” the “Behavior Intervention Plan” section of the
student's May 16, 2022 IEP contains the following statements:

"Describe student during De-escalation phase: [The student] will often fidget or
cry and want to call his mom.

Reactive Strategies: Once [the student] has calmed, assigned staff member will
call the parent and debrief them on the situation along with documenting the
incident in [the student's] behavior sheet.”

The Daily Point Sheet for the student for May 18, 2022 shows that he engaged in a
number of inappropriate behaviors including not following directions, not attending to
task, and disrupting class. According to the point sheet, the student yelled, walked away
from his seat, and walked around the classroom with scissors.

On May 20, 2022, the point sheet for that date shows that the student again failed to
follow directions, disrupted class, and threw an ice pack at another student.

The point sheet completed for May 23, 2022 shows that the student did not follow
directions on numerous occasions throughout the day. He often did not attend to task
and disrupted class. The point sheet shows that he yelled three times and argued once.
He was disrespectful once, hit once, kicked once, and lied once. Notes on the point
sheet indicate that he threw a pencil when he felt a task was too hard. He sang loudly
and talked “across the room” during a quiet time.

According to the district, the assistant principal was identified as the designated contact
person for the parent in late April of 2022. Prior to that time, the building principal or
the Consulting Teacher had served as the primary contact for the parent.

The parent reports that she had received calls regarding the student's behavior from a
number of people prior to the April 27, 2022 incident described above under Issue One.
According to the parent, she had previously received calls from the classroom teacher,
the paraeducator, the consulting teacher, the principal, and the assistant principal, but



after she filed a complaint with the city and district police, staff were directed to channel
communication with the parent through building administration.

Though not explicitly stated in the student’s behavior plan, it was the understanding of
the parent that she would be contacted if the student’s behavior resulted in him missing
out on more than 10 minutes of instruction. The parent asserts that no one from the
school contacted her about the student’s behavior on any of the three days identified in
this complaint even though the point sheets clearly reflect that he missed out on more
than 10 minutes of instruction on two of the three days. While the student's behavior
was documented on a point sheet on these three days as required by the student’s IEP,
the district provided no evidence to show that the assistant principal or any other staff
member contacted the parent on May 18, 20, or 23, 2022 to brief her on the student's
behavior.

Summary and Conclusions Regarding the
Reporting of Student Behaviors to the Parent

The IEP does not reflect a clear meeting of the minds between the district and the
parent regarding what would trigger a call to the parent to inform her about the
student’s behavior and who the assigned staff would be to place that call. While the
parent believed that she would be called if the student’s behavior led to him missing
more than 10 minutes of instruction, that level of specificity is not included in the
student's IEP. The Behavior Intervention Plan included in the student's May 16, 2022 IEP
requires that an “assigned staff member will call the parent and debrief them on the
situation along with documenting the incident on [the student’s] behavior sheet, but that
“assigned staff member” is not identified.

While the district did complete a behavior sheet for each of the three days in question,
no evidence was provided to show that on May 18, 20, or 23, 2022 any “assigned staff”
member contacted the parent to brief her on the student's behavior as is required by
the student’s IEP. A violation of special education statutes and regulations is
substantiated on this issue.

Investigative Findings and Conclusions Regarding
Delivery of Assignment by Classmates

According to the parent, the student was upset by having another student bring him
materials and assignments when he had been removed from the classroom because of
inappropriate behavior. The parent reports that the student making the delivery would



sometimes tease the student, and a confrontation would ensue. The parent reports
that she had requested that materials no longer be brought to the student by another
child, and the district had agreed to that request. The parent believed that this
restriction was added to the Behavior Plan in the student's May 16, 2022 IEP.

While the district does not dispute it agreed that peers were not to deliver materials to
the student, the Behavior Plan in the student's May 16, 2022 |EP does not specifically
include that limitation.

The parent did not provide any additional facts in support of her contention nor any
specific evidence to show when or how the district failed to follow the student’s Behavior
Plan with regard to this issue. A violation of special education statutes and regulations is
not substantiated on this issue.

Issue Three: By refusing to allow the parent to move throughout the student’s
school without an escort, the district has retaliated against the parent for filing a
complaint with the city and district police.

Parent's Position

The parent asserts that the building principal treated her “like a terrorist” when he
insisted that he escort her to the student's classroom while allowing other parents to
move through the building unescorted.

District's Position
The district did not provide a written response to this issue.

Applicable Statutes and Regulations

Special education laws provide parents with a number of safeguards to ensure their
meaningful participation in making decisions regarding the evaluation and special
education eligibility determination for their children. Districts must ensure that parents
have the opportunity to be members of the IEP team that makes decisions on the
placement of their child and the provision of special education and related services to
their child.

However, neither federal or state laws nor regulations give parents the right to observe
their children in class. While a district may give a parent permission to observe a child in
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class if doing so would not disrupt school activities and would help the district and the
parent work together to develop an appropriate IEP, there is no legal obligation for that
to occur. Many districts have policies that define the conditions under which parents
and others may observe children in school and they may establish practices that restrict
free access to school buildings and classrooms.

Investigative Findings

The Board Policy for the district establishes, at 2325 1V, that “school district
administrators shall have the absolute right and authority to determine the time, place,
and manner in which any person is allowed to visit, volunteer in, or attend any school-
sponsored meeting or event or otherwise enter any school district building.”

The student handbook for the student's school for the 2021-22 school also references
parent visitation as follows:

VISITING THE SCHOOL TO OBSERVE YOUR CHILD OR ATTEND A FUNCTION

1. When visiting State Street Elementary, the following procedures must be followed to

ensure school safety:

e Please check-in through the office.

e Allvisitors must have on a visitor's badge.

e If observing, please do so quietly focusing only on your child's behavior.
e If you have problems concerning your child, ask the teacher to arrange a

conference at another day/time. The child should not be present when discussing

his/her progress unless the teacher and the parents believe their presence would

help the child.

e Children not attending State Street are not allowed to visit unless accompanied by

an adult.

e If a parent/guardian has a concern or is upset with the school, he/she will be asked

to discuss matters with the principal in her office.

In an email to district staff and outside agencies dated May 4, 2022, the parent stated
that she had gone to the school that day “just to check on the children, which [she had]
done numerous times without any issue.” The parent reported that after she had
checked on her daughter (who attends the same school as the student), the building
principal approached her in the hallway and began walking with her, stating that he
thought it best if he escorted her “to ensure the safety of [the parent] and everyone
else.” The parent wrote that she went to the student’s classroom where she “was unable
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to locate the 'no candy rule in the classroom.” After telling the student that she loved
him, she left the classroom.

As she was exiting the building, the parent observed another parent who “was able to

move freely around the school.”

On May 5, 2022, the parent sent an email to the General Director of Early Childhood and
Elementary Education for the district and to other district staff. In that email, the parent
stated that it had been her intent to visit the school “everyday [sic] for the rest of the
school year,” but she had decided not to follow through on that plan because she was
“completely uncomfortable.”

Additional email correspondence between the district and the parent indicates that the
parent was provided with the Board Policy and determined that she was being
considered an “unauthorized visitor” who was required to “have permission to be on
school property for any reason including events.” The parent wrote in an email dated
May 22, 2022 that she hoped she would be “granted permission to attend [her
daughter’'s] promotion.” The building principal responded by email to the parent, stating
“| would love for you to attend.”

No evidence was provided to show that the parent was prohibited from attending any
school event. While the parent did not visit the school on a daily basis during the month
of May 2022, she did participate in the scheduled meetings related to the special
education evaluation of the student and to the determination of his eligibility to receive
special education services. The parent also participated in the IEP team meeting for the
student.

Summary and Conclusions

There is no prohibition in special education statutes and regulations against the
establishment of district policies regarding school visits by parents. Complaint
investigators have no authority to investigate such policies unless they impede the
parent’s ability to participate in decision-making regarding the special education
evaluation or placement of the child or regarding the provision of special education
services to an eligible student.

While asserting that restrictions put in place by the school made her very uncomfortable
and targeted, the parent does not assert that the school's policy impacted her
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participation in any special education action on the part of the district. A violation of

special education statutes and regulations is notsubstantiated on this issue.

Corrective Action

Information gathered in the course of this investigation has substantiated

noncompliance with special education laws and regulations on issues presented in this
complaint. Specifically, violations occurred with regard to 34 C.F.R. 300.101(a) and 34
C.F.R.300.17(d) which require that the district provide a FAPE to students by
implementing their IEPs as written.

Therefore, USD #501 is directed to take the following actions:

1)
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Submit to Special Education and Title Services (SETS), within 40 calendar
days of the date of this report, a written statement of assurance stating that
it will comply with 34 C.F.R. 300.101(a) and 34 C.F.R. 300.17(d) by
implementing this student’s IEP as written.

By no later than August 15, 2022, the district shall schedule an IEP team
meeting for the student to review the student's behavior plan. At that
meeting, the team shall identify a) the specific circumstances that will trigger
a call to the parent to report on the student’s behavior, and b) who the
“assigned person” or persons will be to make that call. The student's IEP will
be revised to include these elements, and the parent will be provided with
prior written notice of the changes to the student's IEP.

Within 5 school days of the IEP meeting described above under Corrective
Action 2, copies of the revised behavior plan and the prior written notice
document will be provided to SETS.

Further, USD #5071 shall, within 10 calendar days of the date of this report,
submit to SETS one of the following:

a) A statement verifying acceptance of the corrective action or actions
specified in this report;

b) a written request for an extension of time within which to complete
one or more of the corrective actions specified in the report
together with justification for the request; or

Q) a written notice of appeal. Any such appeal shall be in accordance
with KA.R. 91-40-51(f).



Right to Appeal

Either party may appeal the findings or conclusions in this report by filing a written
notice of appeal in accordance with KA.R. 91-40-51(f)(1). The written notice of appeal
may either be emailed to formalcomplaints@ksde.org or mailed to Special Education
and Title Services, 900 SW Jackson St, Ste. 602, Topeka, KS, 66612. Such notice of appeal
must be delivered within 10 calendar days from the date of this report.

For further description of the appeals process, see Kansas Administrative Regulations
91-40-51(f), which can be found at the end of this report.

Diana Durkin
Complaint Investigator
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K.AR. 91-40-51(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions of a
compliance report prepared by the special education section of the department by filing
a written notice of appeal with the state commissioner of education. Each notice shall be
filed within 10 days from the date of the report. Each notice shall provide a detailed
statement of the basis for alleging that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three department of
education members shall be appointed by the commissioner to review the report and to
consider the information provided by the local education agency, the complainant, or
others. The appeal process, including any hearing conducted by the appeal committee,
shall be completed within 15 days from the date of receipt of the notice of appeal, and a
decision shall be rendered within five days after the appeal process is completed unless
the appeal committee determines that exceptional circumstances exist with respect to
the particular complaint. In this event, the decision shall be rendered as soon as
possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires corrective
action by an agency, that agency shall initiate the required corrective action immediately.
If, after five days, no required corrective action has been initiated, the agency shall be
notified of the action that will be taken to assure compliance as determined by the
department. This action may include any of the following:

(A) The issuance of an accreditation deficiency advisement;

(B) the withholding of state or federal funds otherwise available to the agency;
(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph ()(2)
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23FCO1T Appeal Review

In the Matter of the Appeal of the Report
Issued in Response to a Complaint Filed
Against Unified School District No. 501,

DECISION OF THE APPEAL COMMITTEE

BACKGROUND

This matter commenced with the filing of a complaint on July 11, 2022, by
, on behalf of her son,

In the remainder of this decision, Ms. will be referred to as "the parent,”

and will be referred to as "the student." An investigation of the

complaint was undertaken by a complaint investigator on behalf of the Special
Education, and Title Services team at the Kansas State Department of Education.
Following the investigation, a Complaint Report, addressing the parent's allegation, was
issued on August 9, 2022. That Complaint Report concluded that there were violations
of special education statutes and regulations

Thereafter, the school district filed an appeal of the Complaint Report. Upon receipt of
the appeal, an appeal committee was appointed and it reviewed the original complaint
filed by the parent, the Complaint Report, and the district's notice of appeal. The parent
did not provide a response to the appeal. The Appeal Committee has reviewed the
information provided in connection with this matter and now issues this Appeal
Decision.

PRELIMINARY MATTERS

A copy of the regulation regarding the filing of an appeal [KA.R. 91-40-51(f)] was
attached to the Complaint Report. That regulation states, in part, that: "Each notice shall
provide a detailed statement of the basis for alleging that the report is incorrect.”
Accordingly, the burden for supplying a sufficient basis for appeal is on the party
submitting the appeal. When a party submits an appeal and makes statements in the
notice of appeal without support, the Committee does not attempt to locate the missing
support.

KA.R. 91-40-51(f) also states that any appeal of a complaint report “shall be filed within
10 days from the date of the report.” This is an important timeline because it provides
the Special Education and Title Services (SETS) team with time to notify the other party
and give that party a short time in which to respond to the appeal. The district’s original



notice of appeal met that timeline. Subsequently, on August 25, 2022, the district
submitted an e-mail statement to support its appeal. Because this subsequent
statement did not meet the 10-day timeline and because K.A.R. 91-40-5(f) requires the
appeal that does meet the timeline to include “a detailed statement of the basis for
alleging that the report is incorrect,” the Committee did not consider the statement
submitted by the district on August 25, 2022.

No new issues will be decided by the Appeal Committee. The appeal process is a review
of the Complaint Report. The Appeal Committee does not conduct a separate
investigation. The appeal committee's function will be to determine whether sufficient
evidence exists to support the findings and conclusions in the Complaint Report.

DISCUSSION OF ISSUES ON APPEAL

The district does not appeal any of the conclusions of the investigator regarding
violations of law. Rather, the district's lone appeal is that the report is in error in those
areas of the report that include the following statement: “The District did not provide a
written response to this issue.”

In its appeal, the district argues that this statement is incorrect because the district did
provide a written response to all three issues. The district's appeal states: “The
investigation report should reflect the numerous follow-up questions, responses and
the over 100 pages of records provided to the investigator...”

The Committee contacted the investigator about this appeal. The investigator indicated
in that discussion (as well as in her e-mail response to Ms. Whiteman on August 11,
2022) that the district did send documents to her. She also stated that she had received
responses to questions she had asked and had received documentary evidence. When
she stated in the report that the district did not provide a written response she meant
that she had also asked the district to submit a written statement of the district's
position on each issue, and she did not receive that separate written position statement.

The investigator also stated that she did not oppose the district’ proposal to delete the
language in the report saying: “The district did not provide a written response to this
issue.”



CONCLUSION

The Appeal Committee finds that the words in the complaint report stating: “The District
did not provide a written response to this issue” are inaccurate. The Appeal Committee
finds that the district did cooperate with the investigator by answering questions in
writing and by providing relevant documents. Therefore, the Appeal Committee
concludes that the language objected to by the district should be removed from the
report, and, by this order, the Appeal Committee removes the words “The district did not
provide a written response to this issue,” wherever they appear in the original report,
specifically on pages 4, 8, and 10. All other portions of the original report are sustained.

This is the final decision on this matter. There is no further appeal. This Appeal Decision
is issued this 1st day of September, 2022.

APPEAL COMMITTEE:

Mark Ward

Brian Dempsey

Ashley Niedzwiecki
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KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #290
ONJULY 18, 2022

DATE OF REPORT: AUGUST 17, 2022

This report is in response to a complaint filed with our office by -----------------------——- , 0N
behalf of her son, --------------m-mmeemmmm- . For the remainder of this report, -------------
——————— will be referred to as “the student.” ---------——-— will be referred to as “the
student's mother,” “the complainant,” or "the parent."

Investigation of Complaint

Diana Durkin, Complaint Investigator, spoke by telephone with the parent on August
16,2022. On August 1, 2022, the investigator spoke by telephone with Mr. Joe Vitt,
Assistant Superintendent/Director of Special Education for the district.

In completing this investigation, the complaint investigator reviewed the following:

e FEducational Evaluation dated July 21, 2021

e Academic Language-Reading Evaluation dated August 27, 2021

e Section 504/ADA Student Services Plan dated September 27, 2021

e OT (Occupational Therapy) Outpatient Evaluation dated September 30, 2021

e Email dated November 29, 2021 from the Occupational Therapist (OT) to the
student’s classroom teacher

e Email exchange dated December 1, 2021 between the assistant director of
special education and the parent

e Email dated December 2, 2021 from the parent to the assistant director of
special education

e Email dated December 3, 2021 from the parent to the assistant director of
special education

e Email dated December 3, 2021 from the assistant director of special education
to IEP team members from the district

e Agenda for December 6, 2021 meeting



e Audio recording of the December 16, 2021 IEP team meeting

e 2-Part Zoom recording of the December 16, 2021 IEP team meeting

e Staffing Record dated December 16, 2021

e |EP for the student dated December 16, 2021

e Email dated January 4, 2022 from the special education teacher to the parent.
e Email dated January 7, 2022 from the parent to the special education teacher

Background Information

This investigation involves an eleven-year-old boy who will be enrolled in the fifth grade
in his neighborhood school for the 2022-23 school year. The student was diagnosed
by Children’s Mercy Hospital with Tourette Syndrome at the end of Kindergarten after
having initially been determined to have a transient tic. Diagnoses of Anxiety, Attention
Deficit Hyperactivity Disorder (ADHD), and Developmental Dyslexia were subsequently
identified. The student participates in Cognitive Behavioral Therapy with a private,
licensed psychologist.

Issues

In her written complaint, the parent presented two issues.

Issue One: Decisions regarding the development of the student's IEP were
predetermined by the district without the meaningful participation of the parents.
Applicable Statutes and Regulations

The required members of an IEP team are specifically identified and described in state
and federal statutes and regulations (K.S.A. 72-3404). Members of the team must
include

e the parents;

e 3 classroom teacher of the child;

e atleast one special education teacher or special education service provider;

e aschool representative;

e a person who can interpret the educational implications of evaluation results;
and

o others with special knowledge or expertise regarding the child.

The right of parents to participate in developing their child’s IEP is a cornerstone of
IDEA (Individuals with Disabilities Education Act). (See 34 C.F.R. 300.501(b); 34 C.F.R.
300.321(a)(1); and 34 C.F.R. 300.503(a).). For that reason, it is critical for school-based



IEP team members to discuss and genuinely consider the parent’s input at IEP
meetings. School team members cannot truly do that if they decide what they are
going to put in the IEP before the meeting begins. This is known as “predetermination.”
Special education statutes and regulations state that decisions regarding the provision
of special education and related services to a student are to be made by an IEP team.
However, the law does permit school staff members of teams formed for the purpose
of making evaluation and eligibility decisions, as well as IEP decisions, to engage in
preparatory activities to develop or respond to a proposal that will be discussed later
at a meeting [see 34 C.F.R. 300.501(b)(3) and K.A.R. 91-40-25(e)(1)-(2)]. In T.W. by
McCullough and Wilson v. Unified Sch. Dist. No. 259, Wichita, Kan., 136 F. App'x 122, 43
IDELR 187 (10" Cir. 2005), the Tenth Circuit Court of Appeals stated:

Certainly, it is improper for an IEP team to predetermine a child’s
placement, and then develop an IEP to justify that decision. See Spielberg
ex rel. Speilberg v. Henrico County Pub. Sch., 853 F.2d 256, 259 (4" Cir. 1988).
This does not mean, however, that district personnel should arrive at the
IEP meeting pretending to have no idea whatsoever of what an appropriate
placement might be. “Spielberg makes clear that school officials must
come to the table with an open mind. But this does not mean they should
come to the table with a blank mind.” Doyle v. Arlington County Sch. Bd., 806
F. Supp. 1253, 1262 (E.D. Va. 1992), affd No. 92-2313, 1994 WL 592686 (4"
Cir. Oct. 31, 1994).

Districts are allowed to develop a draft IEP before any IEP meeting. However, in
order to ensure parent participation in the development of the IEP, the IEP may
not be completed before the IEP team meeting. If school personnel bring drafts
of some or all of the IEP content to the IEP meeting, there must be a full
discussion with the IEP team, including the parents, before the child's IEP is
finalized, regarding content, and the child's needs and the services to be
provided to meet those needs. Parents have the right to bring questions,
concerns, and recommendations to an IEP meeting for discussion (Federal
Register, August 14, 2006, p. 46678).

School team members are not required to agree with the parent or to change
the IEP merely because the parent desires a change. Meaningful participation
means that the team must listen to and consider parental input and, if
appropriate, revise the IEP based on that information.

Parent's Position




It is the position of the parent that the Occupational Therapist (OT) and the classroom
teacher conducted an “emailed IEP meeting” in which the parent did not participate
and made decisions regarding classroom accommodations to be included in the
student’s IEP without considering the parent's perspective.

District's Position

It is the position of the district that staff have the obligation and responsibility to meet,
discuss and/or prepare for all meetings in which a proposal or response to a parent’s
request will be discussed. The district asserts that the email from the OT was not
evidence of a final judgment on IEP contents. On the contrary, the OT engaged in the
authorized activity of soliciting input from the classroom teacher in the development of
a proposal to be discussed at an upcoming meeting. Typically, accommodations for
handwriting are utilized in the classroom setting. In this case, the classroom teacher
would have valuable insights into the appropriateness of the recommendations from
the IEE. The OT asked the classroom teacher which of the suggested accommodations
would be appropriate for the student. The OT was not telling the teacher that she
should not consider any of the suggested accommodations.

In the opinion of the district, the meeting minutes, audio recording, and the resulting
IEP changes from/during the December 16, 2021 meeting clearly show that parents
were able to participate meaningfully in the IEP process.

Investigative Findings

An Independent Educational Evaluation (IEE) of the student was paid for by the district.
That IEE included an Academic Language - Reading Evaluation which was conducted by
a Speech/Language Pathologist at a hospital/clinic setting in Overland Park, Kansas. A
copy of the report of this evaluation was received by the district via email on October
14,2021, The clinicians administered a number of tests to the student which were
summarized in the report. The clinicians recommended “further evaluation of
handwriting skills” and listed a number of “possible accommodations to consider.”
According to the report, the list of accommodations was not “all inclusive and should
be used as a guide; not all are appropriate for each student at any one point in time.”

Among the list of accommodations was a section related to handwriting. As stated in
the report, the “use of handwriting accommodations and evaluation of handwriting by
school occupational therapist is recommended (list of possible accommodations
below).



e Consult with school occupational therapist, i.e. for help with pencil grip, posture
and paper position. Rule out fine-motor problems in addition to handwriting
problems.

e Give the student writing tools that are easier to use, i.e. a padded pencil, or easy
flow ink.

e Use wide lined paper with dark lines for the baseline of the letters.

e Teach writing along with spelling and reading.

o Allow the student to use print or cursive, whichever is more legible.

e Allow the student more time for writing activities. (Do not have the student miss
breaks/recess.)

e Do not have the student copy from the board.

e Give the student copies of teacher notes.

e Provide an assistant to help the student with longer writing activities. The
assistant will be the ‘scribe.” The student can dictate and the scribe can write.

e In test situations, the student should be allowed to respond verbally or with a
writer/scribe or record answers into a hand-held voice recorder.

e Do not grade the student on neatness or spelling unless the subject is spelling.

o Allow abbreviations.

e Allow the use of a spell checker at the desk.

e (Change the type of tests that the student must take. (example: change from
essay questions to multiple choice.)

e Give the student worksheets with the math problems already on it.

e Teach and allow keyboarding or voice dictation instead of writing. Due to
difficulty with writing, a laptop computer may be an essential tool for now and
into the future.

e Reduce the amount of written homework.

e The student should not be required to write his answers due to difficulty
efficiently expressing in the written mode.

e At home writing assignments should be completed on a computer.

e Possible Writing programs: Wilson cursive (Wilsonlanguage.com). Powerful
Printing and Powerful Cursive (Write on Handwriting, epsbooks.com). Get Ready
to Write (epsbooks.com). Handwriting Without Tears. www.hwtears.com”

On November 29, 2021, in preparing for the development of a draft IEP to be sent to
the parent for review prior to an upcoming IEP team meeting, the OT for the school
sent an email to the student’s classroom teacher soliciting the teacher’s input
regarding the handwriting accommodations that had been included in the IEE report
from the speech/language pathologist. In her email, the OT wrote the following:



"Of these recommended accommodations for [the student] for handwriting
from the independent evaluation report, can you please highlight what is
applicable to add as accommodations to the IEP please. | do not know [the
student] so | think you would have the best knowledge! Thanks!”

The OT included in her message all but two of the “possible accommodations” listed in
the IEE report, omitting the suggestions for handwriting programs and at-home writing
assignments. The OT also added notes to two accommodations:

e "Give the student copies of teacher notes (NOTE: guided notes, fill in the blank);”
and

e Provide an assistant to help the student with longer writing activities. The
assistant will be the ‘scribe.” (NOTE: speech-to-text).”

The district sent a draft of a proposed IEP for the student to the parent on December
7,2021. The draft document included seven accommodations/modifications/
supplementary aids and supports.

A meeting to discuss the draft and to develop the initial IEP for the student was held on
December 16, 2021. Participants in the meeting included the student's mother and
father, the assistant director of special education, the student’s classroom teacher, the
special education teacher, the occupational therapist, the school psychologist, the
social worker, the attorney for the district, and a parent advocate.

As seen in a Google Meets recording of the December 16, 2021 meeting, the IEP team
reviewed the draft IEP. The parent noted that she has “reviewed” the draft and
provided input regarding changes. The team discussed the parent’s requests for
changes, added items, changed the location for the provision of accommodations and
modifications, and expanding and clarified various components of the section.

The active participation of the parent and the parent advocate is also reflected in the
Staffing Record of the meeting. The meeting notes show that changes were made to
the draft IEP based on the parents’ requests and inputs, and that changes were made
to accommodations with regard to preferential seating and to the location for the
provision of all accommodations. Accommodations in the draft were amended to
include ‘guided notes” and “extended time.”

A copy of the IEP developed by the team at the December 16, 2021 meeting was sent
electronically to the parent on December 20, 2021 shortly before the start of Winter



Break on December 23, 2021. A paper copy of the IEP was also sent home to the
parent in the student's backpack. That version of the IEP contained a total of nine
accommodations/modifications/supplementary aides and supports (two more than
were included in the draft IEP).

The parent reviewed the IEP and on January 3, 2022 sent an email to the special
education teacher which included additional requested changes to the IEP. None of
those changes related to accommodations/modifications/supplementary aids and
services.

The district revised the IEP and sent the revised IEP to the parent on January 4, 2022.
OnJanuary 7, 2022, the parent sent the special education teacher an email proposing
additional changes to the IEP.

The student’s initial IEP was finalized, and, after a brief delay resulting from a Covid-19
exposure on the part of the student, special education services were initiated on
January 13, 2022. The “Accommodations/Modifications/Supplementary Aids and
Supports” section of the student’s finalized initial IEP included the following:

Separate setting for tests;

Speech to text/Text to speech;

Graphic organizers, which could include fill-in-the-blank, guided notes;
Explicit and repeated directions and instructions;

Checks for understanding;

Shortened assignments/tasks and extended time;

Preferential seating;

lgnore behaviors associated with tics/Tourette’s (blinking, head rolling,
shrugging, grunting) and address any other inappropriate behaviors privately
with [the student] through redirection and give praise for positive behaviors;
and

9. Prompt for changes in routine/schedule.

O N U W=



Summary and Conclusions

The sending of an email by the OT to the student’s classroom teacher in preparation
for the development of a draft IEP did not, as the parent asserts in her complaint,
constitute an IEP team meeting. As permitted by special education statutes and
regulations, the district engaged in preparatory activities in order to develop and share
with the parent a draft version of an initial IEP for the student. That draft was sent to
the parent well ahead of a properly constituted IEP team meeting on December 16,
2021. That meeting was attended by both parents and a parent advocate, all of whom
were - as shown in a video recording of the meeting - actively engaged in the
discussion regarding the development of the IEP. The parent acknowledged that she
had reviewed the draft document. Both the parent and the parent advocate
suggested changes to many portions of the draft, including to the accommodations/
modifications section which was the focus of the email from the OT to the classroom
teacher.

The video recording of the IEP team meeting of December 16, 2021 provided ample
evidence that school team members actively sought the parent's input in the
discussion of a draft IEP document and incorporated many of the parent's requests
into the IEP. That revised document was then sent to the parent who requested
additional changes to the IEP on January 4, 2022. Those changes were made, and a
revised version of the IEP was sent to the parent. Additional changes were made by
the district after the parent requested more revisions to the IEP on January 9, 2022.

The sending of an email by the OT to the classroom teacher was not an IEP team
meeting. There is no evidence to support the parent's contention of predetermination
regarding the development of the student’s initial IEP. A violation of special education
statutes and regulations is notsubstantiated on this issue.

Issue Two: The district discussed the student’s eligibility for special education services
and made decisions regarding special education services for the student outside of the
|EP team and thereby deprived the parents of meaningful participation in the decision-
making process.

Applicable Statutes and Regulations

To address the requirement to strengthen the role of parents in the special education
process, Congress mandated that schools afford parents the opportunity to be
members of any decision-making team for their child, including eligibility, initial
evaluation and reevaluation, and development of an individualized education program



(IEP) for the provision of a free appropriate public education (FAPE). Schools are to
ensure that parents have the opportunity to be members of the IEP team that makes
decisions on the educational placement of their child.

As noted above under Issue One, however, the law permits school staff members of
teams formed for the purpose of making evaluation and eligibility decisions, as well as
IEP decisions, to engage in preparatory activities to develop or respond to a proposal
that will be discussed later at a meeting.

Parent's Position

The parent asserts that an email sent by the assistant director of special education to
district members of the student’s evaluation/eligibility/IEP team provides corroboration
of the parent’s assertion in Issue One that decisions regarding special education
services for the student were made outside of the IEP team process.

District's Position

As in Issue One above, it is the position of the district that special education statutes
and regulations allow preparatory activities regarding issues that will be discussed in a
later meeting (such as sending an email to staff regarding the agenda and location for
an upcoming meeting). The district asserts that the audio recording of the December
6, 2021 team meeting clearly show that there had been no predetermination regarding
the student’s eligibility to receive special education services and that the parent actively
and meaningfully participated in that meeting.

Investigative Findings

On December 1, 2021, the assistant director sent an email to the parent stating

| wanted to give you an update about the upcoming meeting. We have been
gathering present levels of performance for (the student) for the team to
discuss, and we have been trying to put together an addendum to the original
eligibility report that encapsulates our conversation from the last time and also
attempts to answer the qualifying questions for eligibility. There are still parts of
eligibility the team has not discussed and eligibility has not been determined.
We also have not signed any documents yet for eligibility. Eligibility is the first
step in the process and will be the focus of our Monday (December 6, 2021)
meeting. While (the special education teacher) has gathered present levels,
there will not be an IEP to review until the team determines eligibility and



completes that process. Since eligibility paperwork will be discussed and signed,
we will also invite...the speech pathologist to the meeting.

An agenda for Monday's meeting has been attached to this email.
According to the attached agenda, seven topics would be discussed.

e Purpose of the meeting;

e parent concerns;

e Drief review of IEE (independent educational evaluation) from the previous
meeting;

e discussion of present levels of performance in the area of social/emotional
needs;

e discussion of present levels of performance in reading, math, and written
language;

e discussion of eligibility questions (exceptionality and need); and

o final eligibility determination.

Also on December 1, 2021, the district mailed the parent notice of a December 6, 2021
meeting which stated that the meeting would be held for the purpose of developing an
IEP for the student and also to “review the evaluation and determine eligibility.”

On December 1, 2021, the parent sent an email to the assistant director of special
education indicating that the parent's advocate would be attending the meeting. The
assistant director responded via email stating

With additional people, I think we have outgrown our space at [the student's
school] and need a bigger meeting location. We are going to change the
location to the Board of Education office conference room where we can spread
out just a little. | have notified our team today of the change. Please confirm
with me that you will be at the Board of Education office as our new meeting
location.

On December 2, 2021, the parent sent an email to the assistant director of special
education objecting to revisiting a discussion of the student’s eligibility for special
education services, stating

Any further consideration of [the student’s] eligibility is unwarranted, would
cause unnecessary delay, and is highly prejudicial to his right to FAPE.



| am concerned that the assertion that [the student’s] eligibility was not
determined by the Team is the product of a discussion outside of the Team with
other personnel who did not participate in the meeting and did not have the
benefit of reviewing the transcript. On the advice of my counsel, | demand that
the LEA cease and desist from any further discussion outside of an IEP Meeting,
as such discussion spawns suspicion, causes confusion and leads to further
delays in [the student] obtaining FAPE.

On December 3, 2021, the assistant director also sent the school-based members of
the student’s IEP team an email stating

| wanted to make each of you aware that we are changing the location of
Monday mornings meeting to the Board of Education office. With attorneys
joining us and having more team members than last time, we need a larger
space.

| also wanted you to know that we will likely begin the meeting with reviewing
our last discussion, but probably not dwelling there or reconsidering our initial
decision. We will likely move forward with picking up where we left off in the
social emotional section and considering his present levels to complete the
eligibility report. Please let me know if you have questions.

At the December 6, 2021 meeting, no change was made to the team’s decision in
November 2021 regarding the student’s eligibility for special education under the
category of Specific Learning Disability.

Summary and Conclusions

A December 3, 2021 email from the assistant director of special education to school-
based team members addressed two topics: the location of an upcoming meeting
scheduled for December 6, 2021 and the agenda for that meeting. Both topics had
been the subject of separate emails between the parent and the assistant director.
Nothing in the email directs any decisions on the part of staff regarding special
education services for the student. Rather, the message briefly summarizes the
anticipated agenda which the assistant director sent to the parent on December 1,
2021. The email references what will be discussed; it does not direct team members
to make any specific decisions on those topics.



As was established above under Issue One, districts are allowed to engage in planning
and preparatory discussions prior to team meetings. A violation of special education
statutes and regulations is not established on this issue.

Corrective Action

Information gathered in the course of this investigation has not substantiated
noncompliance with special education statutes and regulations on the issues
presented in this complaint. Therefore, no corrective actions are required.

Right to Appeal

Either party may appeal the findings or conclusions in this report by filing a written
notice of appeal in accordance with KA.R. 91-40-51(f)(1). The written notice of appeal
may either be emailed to formalcomplaints@ksde.org or mailed to Special Education
and Title Services, 900 SW Jackson St, Ste. 602, Topeka, KS, 66612. Such notice of
appeal must be delivered within 10 calendar days from the date of this report.

For further description of the appeals process, see Kansas Administrative Regulations
91-40-51(f), which can be found at the end of this report.

Diana Durkin
Complaint Investigator

K.AA.R. 91-40-51(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions of a
compliance report prepared by the special education section of the department by filing
a written notice of appeal with the state commissioner of education. Each notice shall
be filed within 10 days from the date of the report. Each notice shall provide a detailed
statement of the basis for alleging that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three department of
education members shall be appointed by the commissioner to review the report and
to consider the information provided by the local education agency, the complainant, or
others. The appeal process, including any hearing conducted by the appeal committee,
shall be completed within 15 days from the date of receipt of the notice of appeal, and
a decision shall be rendered within five days after the appeal process is completed
unless the appeal committee determines that exceptional circumstances exist with
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respect to the particular complaint. In this event, the decision shall be rendered as soon
as possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires corrective action
by an agency, that agency shall initiate the required corrective action immediately. If,
after five days, no required corrective action has been initiated, the agency shall be
notified of the action that will be taken to assure compliance as determined by the
department. This action may include any of the following:

A) The issuance of an accreditation deficiency advisement;

B) the withholding of state or federal funds otherwise available to the agency;
C) the award of monetary reimbursement to the complainant; or

D) any combination of the actions specified in paragraph ()(2).

(
(
(
(
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KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #259
ONJULY 19, 2022

DATE OF REPORT AUGUST 26, 2022

This report is in response to a complaint filed with our office on behalf of ---------------—---

by her mother, -—----------------- . In the remainder of the report, -----------------—- will be
referred to as “the student” and ------------------ will be referred to as “the mother” or
“the parent”.

The complaint is against USD #259 (Wichita Public Schools). In the remainder of the
report, “USD #259," the “school,” the “district” or the “local education agency (LEA)” shall
refer to this responsible public agency.

The Kansas State Department of Education (KSDE) allows for a 30-day timeline to
investigate a child complaint and a complaint is considered to be filed on the date it is
delivered to both the KSDE and to the school district. In this case, the KSDE and USD
#259 received the complaint onJuly 19, 2022. The 30-day timeline to investigate this
complaint was extended for seven days until August 26, 2022 in order to facilitate the
use of an interpreter because the parent's native language is Spanish.

Investigation of Complaint

Nancy Thomas, Complaint Investigator, used a KSDE contracted interpreter to
interview the parent by telephone onJuly 27, 2022.  The parent was contacted on
August 1, August 10, August 17, and August 18, 2022 via translated email offering the
opportunity to schedule an additional interview and to provide additional
documentation. However, the parent reported she was unavailable for another
interview within the investigation timeline and did not provide any additional
documentation.



Amy Godsey, Mediation/Due Process Supervisor for USD #259, was interviewed by
telephone on August 15, 2022.

In completing this investigation, the Complaint Investigator reviewed documentation

provided by both the parent and the LEA. The following materials were used as the

basis of the findings and conclusions of the investigation:

Notification of IEP Meeting dated January 15, 2021

Individualized Education Program (IEP) dated January 25, 2021

2021-22 School Year Calendar for USD #259

IEP Amendment dated August 30, 2021 to the January 25, 2021 IEP

Assistive Technology Consultation Request Form dated September 1, 2021
Notification of IEP Meeting dated December 16, 2021

Notification of IEP Meeting dated December 16, 202 1translated into Spanish
Prior Written Notice (PWN) for Identification, Initial Services, Placement, Change
in Services, Change in Placement, and Request for Consent dated January 7,
2022

|EP dated January 11, 2022

PWN for Material Change in Services dated January 11, 2022

PWN for Material Change in Services dated January 11, 2022 translated into
Spanish and provided to and signed by the parent on that same date

IEP dated January 11, 2022 translated into Spanish and provided to parent on
May 13,2022

Calendar Invitation for Sarahadid Matos, Interpreter, to the May 18, 2022 |EP
meeting

PWN refusing parent request for 1:1 personal paraprofessional on May 18, 2022
PWN refusing parent request for 1:1 personal paraprofessional on May 18, 2022
translated into Spanish and mailed to the parent on May 25, 2022

School Records Request from USD #265 dated May 25, 2022

Parent Contact Log for May 2022

School Nurse Contact Summary Log for the 2021-22 School Year

IEP Goal Progress Reports for the 2021-22 School Year

Formal Complaint written by the parent on July 19, 2022

Email dated August 1, 2022 written by Amy Godsey, Mediation/Due Process
Supervisor for USD #259, to the parent



Email dated August 1, 2022 written by Ms. Godsey to the parent translated into
Spanish

PWN dated January 7, 2022 translated into Spanish and provided to the parent
on August 1, 2022

Written Statement written by Jamie Mude, Speech/Language Pathologist at USD
#259, dated August 2, 2022

Written Response to Allegations written by Trisha Stevenson, IEP Case Manager
for the student, dated August 4, 2022

USD #259 Proposed Resolution of 23FC259-001 written by Ms. Godsey, dated
August 5, 2022

Email dated August 8, 2022 at 10:54 a.m. written by the mother to the complaint
investigator

USD #259 Response to the Allegations written by Ms. Godsey, dated August 9,
2022

PowerPoint slide titled Procedural Safeguards — Due Process Updates
presented at the August 9, 2022 Beginning of Year Professional Development
for all USD #259 Special Education Staff Meeting

Email dated August 10, 2022 at 7:30 a.m. written by the complaint investigator

to the mother

Email dated August 15, 2022 at 3:34 p.m. written by Ms. Godsey to the
complaint investigator

Email dated August 16, 2022 at 10:59 a.m. written by the mother to the
complaint investigator

Email dated August 17, 2022 at 7:50 a.m. written by the complaint investigator
to the mother

Email dated August 17, 2022 at 7:55 written by the mother to the complaint
investigator

Email dated August 17, 2022 at 8:46 a.m. written by the complaint investigator
to the mother

Email dated August 17, 2022 at 9:16 a.m. written by the mother to the complaint
investigator

Email dated August 17, 2022 at 1:10 p.m. written by the complaint investigator
to the parent



Email dated August 18, 2022 at 6:56 a.m. written by the mother to the complaint

investigator

o Email dated August 18, 2022 at 8:39 a.m. written by the complaint investigator
to the mother

o Email dated August 19, 2022 at 8:38 a.m. written by the mother to the complaint
investigator

o Email dated August 18, 2022 at 12:36 p.m. written by the complaint investigator
to the mother

o Email dated August 22, 2022 at 9:11 a.m. written by Ms. Godsey to the
complaint investigator

o Kansas Department of Education Teaching License for Haley Holland with
expiration date of April 26, 2025 as an Early Childhood Unified Teacher

« Kansas Department of Education Teaching License for Trisha Stevenson with
expiration date of September 18, 2023 as Early Childhood Unified Teacher

o Kansas Department of Education Teaching License for Beth Bach with expiration
date of June 30, 2023 as an Emergency Substitute Teacher

o Kansas Department of Education Teaching License for Kimberly Knafla with an
expiration date of March 18, 2026 as a Functional Skills Teacher

o Kansas Department of Education Parent Rights in Special Education (Procedural
Safeguards) dated February 2020 translated into Spanish

Background Information

This investigation involves a seven-year-old female student with a medical diagnosis of
Down Syndrome who was enrolled in USD #259 for the past two school years. She
lives at home with her parents whose native language is Spanish. The student was
most recently evaluated on January 24, 2021 and determined to be eligible for special
education and related services under the disability category of Developmental Delay.
During the 2021-22 school year, she attended first grade at McCollom Elementary
School where she received special education and related services in a functional skills
mixed abilities special education classroom with four additional students, one special
education teacher, and four paraprofessionals.



Issues

The Individuals with Disabilities Education Act (IDEA) and Kansas Special Education for
Exceptional Children Act give KSDE jurisdiction to investigate allegations of
noncompliance with special education laws that occurred not more than one year from
the date the complaint is received by KSDE (34 C.F.R. 300.153(c); K.A.R. 91-40-51(b)(1)).

Based upon the written complaint and an interview, the parent raised five issues that
were investigated.

ISSUE ONE: The USD #259 in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
implement the student’s IEP, specifically by not keeping the student inside from
recess on days the wind chill temperature was below 50 degrees during the
2021-22 school year.

Positions of the Parties

The parent believes USD #259 has not implemented the student's IEP in regards to the

accommodation for the student to remain inside for recess when the wind chill is

below 50 degrees Fahrenheit. The parent stated,
Due to her medical condition, she is to remain inside when the wind chill
temperature is below 50 degrees Fahrenheit. Thisis a requirement on her
IEP that has not been followed. | had to be constantly vigilant of the
weather and make teachers and school aware and remind them of the IEP
weather restriction. | needed to send messages and emails to school staff
on a daily basis to remind them of the IEP restriction. When | did not send
messages, the school would take the student out to the playground
despite the weather as evidenced by the playground rocks in her shoes
and the student's difficulty breathing at night.

USD #259 acknowledged that the parent often communicated with school staff
regarding the weather and the physician recommendation that the student remain
inside for recess when the wind chill fell below 50 degrees Fahrenheit. However, the
district reported that the student’s IEP was implemented regardless of the parent



communication concerning the weather restriction as evidenced by recess procedures
for the student's supervision on days the wind chill fell below 50 degrees Fahrenheit.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and LEA staff in USD #259.

The student had two IEPs in effect during the 2021-22 school year. The first IEP was
developed on January 25, 2021 with both the parent and a Spanish-language
interpreter in attendance. This IEP includes two accommodations related to the
weather. First, the student shall remain inside for recess when the temperature is
colder than 40 degrees outside because the student gets ill easily and she has a
doctor’'s note that states in order to keep her healthy, she needs to stay inside when
the temperature is below 40 degrees Fahrenheit. The second accommodation
requires the student to wear a hat outside at recess when the wind chill temperature
falls below 50 degrees Fahrenheit. These IEP accommodations were in effect between
August 12, 2021 and January 11, 2022.

The second IEP was developed on January 11, 2022 with both the parent and a
Spanish-language interpreter in attendance. This IEP includes one accommodation
related to the weather which states that the student shall remain inside for recess
when the wind chill temperature falls below 50 degrees Fahrenheit because the
student gets ill easily and she has a doctor’s note that states in order to keep her
healthy, she needs to stay inside when the wind chill temperature is below 50 degrees
Fahrenheit. This IEP accommodation was in effect for the remainder of the 2021-22
school year which ended on May 25, 2022.

Trisha Stevenson, the student’s special education classroom teacher for the 2021-22
school year reported that the following procedure was in place in regards to outside
recess and provided photographs of picture communication boards:
1) The teacher and/or paras checked weather app prior to recess to
ensure the wind chill was at or above the target temperature prior to
each recess.



2) If the wind chill temperature was below the target temperature, the
student was notified she could not go outside and was shown a visual
(picture card of recess with a no overlay).

3) The student was frequently given a choice of which teacher/para
stayed with her for support when she stayed inside from recess.

4) The student did one of the following activities when she stayed inside
from recess: a) the sensory room, b) wagon ride around the school to
greet people in the hallway with her assistive technology device, )
played in a buddy room (Mrs. Kimberly Knafla) and worked on
greetings and asking peers to play.

Ms. Stevenson reported the following procedure was in place when the district could
not provide 1:1 support for indoor recess times due to a staff shortage:
1) The teacher or paras would check with the buddy room, another
functional skills classroom at McCollum Elementary School taught by
Kimberly Knafla, and ask if they could supervise the student during
indoor play.
2) Ms. Knafla and her paras would supervise the student for the
duration of recess and we would stop by her classroom after recess
was over to have the student rejoin our class.

Mrs. Stevenson reported the following plans were in place to support the student’s
social and emotional well-being for these procedures:
1) Provided a warning and visual supports to notify the student of
Indoor or outdoor recess.
2) Offered choices whenever possible.
3) Took the student to another classroom to engage with peers during
recess.
4) Targeted gaining attention and asking peers to play.
5) Encouraged movement during indoor play times.

USD #259 acknowledged that the parent often communicated about the weather
conditions with school staff; however, the recess procedures were in place to ensure



compliance with the IEP. In addition, Ms. Stevenson reported that staff ensured the
student wore a winter hat to and from the bus.

Applicable Regulations and Conclusions

Federal regulations at 34 C.F.R. 300. 300.323(c)(2) require school districts to ensure
that as soon as possible following the development of the IEP, special education and
related services are made available to the child in accordance with the child's IEP. In
addition, state regulations implementing the Kansas Special Education for Exceptional
Children Act at KA.R. 91-40-19(a) require each school district, teacher, and related
services provider to provide special education and related services to the child in
accordance with the child's IEP.

In this case, the parent did not provide any specific dates that the student went to
outside recess when the wind chill factor was below 50 degrees Fahrenheit which
would have triggered a weather related accommodation in one of the two IEPs in effect
during the 2021-22 school year. Interviews and documentation provided by the
district document that detailed procedures had been created by Ms. Stevenson to
monitor the temperature at the time of any outdoor recess and to implement a plan
for providing any triggered weather related accommodation.

Based on the foregoing, a violation of special education statutes and regulations is not
substantiated for failing to comply with federal regulations at 34 C.F.R. 300.
300.323(c)(2) and state regulations at K.A.R. 91-40-19(a) which require each school
district, teacher, and related services provider to provide special education and related
services to the child in accordance with the child’s IEP as soon as possible following the
development of the IEP during the 2021-22 school year.

ISSUE TWO: The USD #259 in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
implement the student’s IEP, specifically by the school nurse failing to contact
the parent when incidents or accidents would happen to the student during the
2021-22 school year.



Positions of the Parties

The parent reported that the school nurse at McCollom Elementary School in USD
#259 failed to notify her when accidents happened at school as required by the
student’s IEP. The mother stated, “The student had many incidents and accidents
throughout the 2021-22 school year.” She reported a history of the student coming
home with bruises on her back and right wrist as well as blows to the head and
forehead. The mother also stated, “They always said she hadn't cried at all and |
noticed red eyes”. The mother also reported that the student came home with her
pants ripped in the crotch area and that she was very concerned when the student
subsequently began to touch her private areas at home.

The mother stated that the only call she received during the 2021-22 school year
occurred on May 2, 2022 when she received a phone call from the school nurse
laughing and informing her that the student had fallen and hit her head.

USD #259 denied the parent's allegation that the school nurse did not contact the
parent during the 2021-22 school year and provided a School Nurse Contact Summary
Log dated between August 16, 2021 and May 26, 2022. The log verifies a phone call to
the parent on May 2, 2022 when the student was in the physical education class and a
peer accidentally ran into her causing her to fall and hit the back of her head twice on
the floor. In addition, the log summarizes phone calls and personal interactions made
between the school nurse and the parent on August 16, August 30, September 14,
September 21, October 1, October 22, and December 7, 2021 as well as on January 8
and April 19, 2022.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and LEA staff in USD #259.

The findings of Issue One are incorporated herein by reference.

Neither the January 25, 2021 IEP nor the January 11, 2021 IEP includes any
requirement for the school nurse to contact the parent.



Applicable Regulations and Conclusions

Federal regulations at 34 C.F.R. 300. 300.323(c)(2) require school districts to ensure
that as soon as possible following the development of the IEP, special education and
related services are made available to the child in accordance with the child's IEP. In
addition, state regulations implementing the Kansas Special Education for Exceptional
Children Act at KA.R. 91-40-19(a) require each school district, teacher, and related
services provider to provide special education and related services to the child in
accordance with the child’s IEP.

In this case, there is nothing in the January 25, 2021 IEP or the January 11, 2022 IEP
that requires the school nurse to be in contact with the parent. Since communication
with the nurse is not a service specified in this student's IEP, any communication
between the parent and the school nurse would fall under local school board policy,
procedures and practices. As such, | have no jurisdiction to investigate or make
findings on matters that are not related to allegations of noncompliance with the IDEA.

Based on the foregoing, a violation of special education statutes and regulations is not
substantiated for failing to comply with federal regulations at 34 C.F.R. 300.
300.323(c)(2) and state regulations at K.A.R. 91-40-19(a) which require each school
district, teacher, and related services provider to provide special education and related
services to the child in accordance with the child’s IEP as soon as possible following the
development of the IEP during the 2021-22 school year.

ISSUE THREE: The USD #259 in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
appropriately respond to the parent's request for paraprofessional support and

the use of an augmentative communication device during the past 12 months.
Positions of the Parties

The parent reported USD #259 refused to teach the student how to use an electronic
augmentative communication device which was purchased for the student by
Rainbows United, Inc. The mother believes the district “is not equipping her with the
tools to succeed in school or in the community”.
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In addition, the parent reported that USD #259 refused to provide a 1:1 personal
paraprofessional despite the parent's request based on the student’s need for a higher
level of supervision in the school setting to keep her safe and included in the least
restrictive environment (LRE).

USD #259 reported that school staff referred the student for an assistive technology
consultation at the beginning of the 2021-22 school year after the student's mother
shared concerns with the delay in obtaining an electronic augmentative
communication device from Rainbows United, Inc. School staff reported that a variety
of augmentative communication systems including an iPad were used throughout the
school day by the student in order to achieve her IEP goals for increasing her
expressive communication skills.

USD #259 also indicated the district responded appropriately to the parent’s request
for 1:1 personal paraprofessional support at the end of the 2021 -22 school year by

reconvening the student’s IEP team to discuss and consider the parent’s request and
providing the parent with prior written notice (PWN) following that IEP team meeting.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and LEA staff in USD #259.

The student and her family work with Rainbows United Inc. for case management and
obtaining resources and services. Rainbows United Inc. is a local agency that provides
center based, community based, and home based service options for young children
with special needs. Service components added in the past decade include hearing and
vision specialty services, respite care for individuals across the life span, case
management services, autism waiver services, supported family living, foster care for
children with special needs, outpatient therapies, and therapeutic child care. The
mother reported that Rainbows United Inc. obtained an electronic communication
device, an iPad, for the student during the first semester of the 2021-22 school year.

Jamie Mude, the speech/language pathologist at USD #259, reported that in August
2021 the student’'s mother shared that Rainbows United, Inc. was in the process of
obtaining an iPad for the student but the process was at a standstill due to the case
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manager's maternity leave. Ms. Mude offered to assist the parent in obtaining funding
for a dedicated communication device through the student's Medicaid plan and the
mother agreed.

On September 1, 2021, an Assistive Technology Consult Request Form was completed
on behalf of the student by Ms. Mude. The form indicated that the student currently
uses simple signs, a Picture Exchange Communication System (PECS) book and a core-
fringe communication book to communicate her thoughts and ideas.

Ms. Mude reported that an iPad was purchased for the student through Medicaid;
however, the parent chose to not send that iPad to school with the student; therefore,
another iPad device was obtained and used in the classroom setting to be consistent
with the device used in the home.

Both the January 25, 2021 IEP and the January 11, 2022 IEP document that the student
requires assistive technology. The January 11, 2022 IEP states:
The student has very limited verbal communication. The student has an
iPad with a communication app on it that was obtained through Rainbows.
At this point the device remains at home. She has a paper point and carry
communication book at school with the same vocabulary on it as her
communication app. Both communication systems are used to model
aided language input by adults in her environment. Her communication
book should be available to her throughout her school day.

The IEP goal progress reports for third and fourth quarters of the 2021 -22 school year
reflect that the student making progress toward her communication goal to use five
new core words in order to communicate, using her picture based communication
system and/or words, when given a leading question and visual supports by an adult.
The student is now able to use the core words “help”, “stop”, and “go”.

Both Ms. Mude and Ms. Stevenson reported the student regularly used the iPad and
her communication book in embedded communication opportunities throughout the
school day to support the student using augmentative communication in the school
setting during the 2021-22 school year.

Ms. Stevenson stated:

12



On 4/28, the mother emailed me with some questions and also requested
that a higher level of supervision be written into the IEP. | sent her a follow
up email and asked for clarification. On 4/29, the mother emailed to clarify
that she wants “a higher level of supervision, that at all times and in all
places the student is accompanied and supervised by a teacher”. | sent a
follow up email on 5/2 to answer the questions posed and also let the
mother know that “the student has a staff member from my classroom with
her at all times during the school day. She is fully supervised. There are no
times when the student is left unsupervised.” On 5/2, | contacted my
Principal and Special Education Campus support to help set up a meeting
with the mother to discuss her concerns.

The Parent Contact Log for May 2022 documents that attempts were made to contact
the parent on May 4, May 6, May 9 and May 10, 2022 and voicemail messages were left
each time to try and set up an IEP team meeting date. The log states that the parent
was contacted by telephone on May 11, 2022 and that the IEP meeting was scheduled
for May 18, 2022. The log documents that the parent sent an email on May 17, 2022
confirming the IEP meeting and informing the district of her intent to invite the case
manager and coordinator from Rainbows United, Inc. to the meeting on May 18, 2022.

Interviews and documentation confirm that an IEP team meeting was held on May 18,
2022 with the parent and a Spanish-language interpreter in attendance. The May 2022
contact log shows the parent contacted the district on May 19, 2022 to inform school
staff of their decision not to have the student return to USD #259.

On May 25, 2022, USD #259 provided the parent with a PWN translated into Spanish
refusing the parent’s request for a 1:1 personal paraprofessional stating:
On May 18, 2022, parents requested that the student receive the special
education related service of 1:1 attendant care support for the duration of
each school day due to the concern parents had of the student not being
monitored closely enough during the school day. The school-based
members of the IEP team refuse this request as the student is in a Mixed
Abilities classroom where the students in the classroom are supported by
5 adults both in and out of the classroom and the behavior intervention
plan, as part of student's IEP, is being followed with fidelity. The addition of
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the related service of 1:1 attendant care for additional support for the
student is not warranted and would result in an unnecessary change to
the level of restrictiveness in how the student is provided special education
services.

USD #265 sent the district a request for the release of school records signed by the
parent on May 25, 2022.

Applicable Regulations and Conclusions

Federal regulation implementing the IDEA at 34 C.F.R. 300.324(b) require school
districts to respond to a parent’s request to review and revise a student’s IEP as
appropriate. The IDEA does not specify a timeline for the district to respond to a
parent’s request but the KSDE has recognized 15 school days as a reasonable amount
of time.

In this case, there is no documentation to support that the parent made a request for
an IEP team meeting to discuss the use of assistive technology during the 2021-22
school year. Both IEPs in effect during the school year already included a statement
that the student requires assistive technology as well as communication goals which
required the use of augmentative communication systems in order to achieve those
goals.

Instead, the documentation shows USD #259 staff assisted the parent in obtaining an
iPad through the student's Medicaid. Documentation and interviews found the
student was exposed to a variety of picture-based communication systems and had
opportunities to use the assistive technology on a regular basis throughout the school
day.

However, there is evidence to support that the parent requested an IEP team meeting
on May 2, 2022 to discuss their request to add the support of a 1:1 personal
paraprofessional to the student's IEP. Documentation shows USD #259 contacted the
parent on May 4, May 6, May 9 and May 10, 2022 and left voicemail messages in an
attempt to schedule an IEP team meeting. The parent was contacted by phone on May
11,2022 and an IEP team meeting was scheduled for May 18, 2022. The first contact
with the parent to attempt to schedule the meetings was just two school days from the
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date of her initial request to reconvene the IEP team and the IEP team meeting was
held a total of 14 school days from the parent's request thus documenting that USD
#259 was responding to the parent request in a reasonable amount of time.

The evidence presented supports the finding that USD #259 has appropriately
responded to the May 2, 2022 parent request for an IEP team meeting to discuss
adding a 1:1 personal paraprofessional. Based on the foregoing, a violation of special
education statutes and regulations is not substantiated.

Federal regulations implementing the IDEA at 34 C.F.R. 300.503(a) require school
districts to provide parents with prior written notice a reasonable time before they
propose or refuse to initiate or change the identification, evaluation, or educational
placement of the child or the provision of FAPE (free appropriate public education) to a
child who has or is suspected of having a disability. Federal regulation implementing
the IDEA at 34 C.F.R. 300.503(c)(1)(ii) require that school districts provide parents with
this prior written notice in the native language of the parent.

In this case, the parent requested an IEP team meeting to discuss their request for a
1:1 personal paraprofessional on May 2, 2022 and USD #259 reconvened the IEP team
on May 18, 2022 to discuss the parent request. The district provided the parent with a
PWN translated into Spanish refusing the parent request on May 25, 2022. Based on
the foregoing, there is evidence to support a finding that USD #259 provided PWN in a
timely manner and in the parent’s native language.

ISSUE FOUR: The USD #259 in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
provide an appropriately credentialed and trained special education teacher for
the student during the 2021-22 school year.

Positions of the Parties

The parent reported that the student was not taught by appropriately certificated
teachers during the 2021- 22 school year. The parent stated, “Ms. Stevenson is not
capable or trained to work with kids and help kids with special needs”.
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USD #259 reported that all staff working with the student during the 2021-22 school
year were appropriately certificated by the Kansas Department of Education (KSDE).

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and LEA staff in USD #259.

The student was assigned to the functional skills mixed abilities classroom taught by
Trisha Stevenson during the 2021-22 school year.

Ms. Stevenson graduated from Wichita State University with a bachelor's degree in
psychology and a master’s degree in Early Childhood Unified. She holds a teaching
license issued by the KSDE with an endorsement for Early Childhood Unified (ECU) for
students ages birth to grade 3 which is valid until September 18, 2023.

Ms. Stevenson went on maternity leave from August 23,2021 to November 4, 2021.
USD #259 reported that neither a teacher with a KSDE teaching license for a functional
skills classroom nor a KSDE substitute teaching license was available for hire during
that timeframe so the district hired Beth Bach as the long-term substitute teacher in
the student’s classroom. Ms. Bach holds a teaching license issued by the KSDE with an
endorsement for Emergency Substitute for students in grade pre-kindergarten
through grade 12 which is valid until June 30, 2023.

USD #259 assigned Haley Holland, another functional skills classroom teacher at
McCollom Elementary School who holds a teaching license issued by the KSDE with an
ECU endorsement for students ages birth to grade 3 which is valid through April 26,
2025, to supervise and assist Ms. Bach during the period of the maternity leave.

USD #259 also reported that an IEP amendment was made to the January 25, 2021 IEP
on August 30, 2022 at the parent’s request and agreed upon by Kimberly Knafla, the
special education teacher who facilitates the bus transportation for students in the
functional skills mixed abilities program. Ms. Knafla holds a teaching license with a
functional skills endorsement for students in pre-kindergarten through grade 12 which
is valid through March 18, 2026.
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Applicable Regulations and Conclusions

Federal regulation implementing the IDEA at 34 C.F.R. 300.156 require each state
education agency (SEA) to establish and maintain qualifications to ensure that
personnel necessary to provide special education and related services in accordance
with the IEP are appropriately and adequately prepared and trained.

State regulations implementing the Kansas Special Education for Exceptional Children
Act at KA.R. 91-31-34(b)(1) require school districts to employ persons who hold
licenses or certificates with specific endorsements for the position held.

The KSDE details personnel gualifications in the 2021-22 Special Education
Reimbursement Guide State for Categorical Aid. Per the KSDE Special Teacher
Endorsements for Reimbursement chart in Appendix B, an endorsement of Early
Childhood Unified (ECU) is an approved licensure for a teacher of a functional skills or

low incidence classroom.

State regulations implementing the Kansas Special Education for Exceptional Children
Act at KAR. 91-31-34(b)(4) allows school districts to employ a person who holds a
baccalaureate degree and an emergency substitute certificate issued by the KSDE if an
appropriately endorsed teacher or a certificated substitute teacher is not available.

Federal regulations, at 34 C.F.R. 300.324(a)(4) and 300.324(a)(6), allow for changes to
be made to the current IEP by amending the IEP rather than by redrafting the entire
document either with or without an IEP Team Meeting. The changes may be made by
the entire IEP Team at an IEP Team Meeting. Or the changes may be made without a
meeting if the parent of a child with a disability and the school district representative
both agree not to convene an IEP Team Meeting for the purposes of making the
agreed upon changes and instead develop a written document to amend or modify
the child’s current IEP.

In this case, the student was assigned to a functional skills classroom taught by Trisha
Stevenson for the 2021-22 school year. Ms. Stevenson holds a teaching license issued
by the KSDE with an Early Childhood Unified (ECU) endorsement valid through
September 18, 2023. Ms. Stevenson went on maternity leave from August 23, 2021to
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November 4, 2021. During that time frame, Beth Bach, who holds a teaching license
issued by the KSDE with an Emergency Substitute endorsement valid through June 30,
2023, was hired to teach the class under the supervision of Haley Holland, another
functional skills classroom teacher at McCollom Elementary School who holds a
teaching license issued by the KSDE with an ECU endorsement valid through April 26,
2025. On August 30, 2021, the parent made a request for an amendment to change
the seating accommodation for the transportation as a related service to Kimberly
Knafla, the special education teacher who facilitates transportation for students in the
functional skills mixed abilities program. Ms. Knafla, who is a KSDE licensed teacher for
a functional skills classroom, acted as the district representative and agreed to the
amendment.

Based on the foregoing, USD #259 hired appropriately certificated staff to provide
special education and related services in accordance with the KSDE requirements
during the 2021-22 school year and is found to be in compliance with federal
regulations at 34 C.F.R. 300.156 and state regulations at KA.R. 91-31-34(b).

ISSUE FIVE: The USD #259 in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
provide special education documents in the parent’'s home/native language and
to provide an interpreter at meetings held between school staff and the parent
during the 2021-22 school year.

Positions of the Parties

The parent reported that USD #259 failed to provide them with a copy of the student's
IEP translated into Spanish. The parent stated, “I requested the IEP be provided in my
preferred language (Spanish) on 1/11/22. | did not receive the IEP in Spanish until
5/13/22

The parent also stated:
The school would not provide an interpreter for communication /
interactions with my husband or | [sic] on a regular basis. The school
only provided an interpreter a couple of times. The school assumed we
were not knowledgeable due to the language barrier. The teacher also
assumed that the student did not understand English. The student
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understands both English and Spanish. The teacher was not culturally
sensitive and did not provide the necessary resources to help the student
thrive.

After conducting an internal review of the student's special education file, USD #259
reported that the parent was provided with copies of all documents required to be
translated into the parent’s native language with one exception. USD #259
acknowledged that a PWN proposing to change the accommodation for transportation
as a related service from the use of a car seat to the use of a safety harness on the bus
because of the student’s height and weight on August 30, 2021 was not provided to
the parent in Spanish until August 1, 2022. The district also acknowledged that this
PWN was not initially provided to the parent until January 7, 2022 due to an oversight
while the special education teacher was out of school due to maternity leave.

Based on this internal finding of noncompliance, USD #259 trained all special
education staff in the district on August 9, 2022 through the beginning of the year
professional development presentations which highlighted that all PWN must be
provided within 15 school-days of any special education related request. In addition,
Translation Guide was provided to assist IEP Case Managers in providing the required
documents which must be translated into the parent’s native language.

The district noted that the December 16, 2021 meeting notification for the annual IEP
was translated into Spanish although this was not required by the IDEA.

USD #259 also reported that an interpreter was provided at both of the student's IEP
team meetings held during the 2021-22 school year in order to facilitate parent
participation.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and LEA staff in USD #259.

The findings of Issues Three and Four are incorporated herein by reference.

During the 2021-22 school year, two |EP team meetings were held for the student.
USD #259 provided a written notification of the first IEP team meeting in Spanish on
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December 16, 2021 and both documentation and interviews found that the parent
attended the IEP team meeting held on January 11, 2022.

The Special Education Contact Log shows the parent verbally requested the second IEP
team meeting on May 11, 2022 to discuss concerns with the student’s supervision at
school. Documentation shows that the parent confirmed via email on May 17, 2022
that the case manager and the coordinator from “Rainbows” would also be in
attendance at the IEP meeting.

The first meeting was held on January 11, 2022 as the annual IEP team meeting to
review the January 25, 2021 IEP and revise, if necessary. The IEP participation page
documents that Sarahadid Matos served as the interpreter for the IEP team meeting.
A prior written notice proposing the elimination of physical therapy (PT) services was
created and translated into Spanish by Ms. Matos at the IEP team meeting and the
parent signed consent for the proposed material change in services at the conclusion
of that IEP team meeting.

The second IEP team meeting was held on May 18, 2022 to consider the parent's
request for a 1:1 paraprofessional attendant care as a means of providing the student
with a higher level of supervision at school. The IEP and an electronic calendar
invitation documents that Ms. Matos again served as the interpreter at this IEP team
meeting. A prior written notice refusing the parent’s request translated into Spanish
was mailed on May 25, 2022.

An IEP amendment was made to the January 25, 2021 IEP on August 30, 2022 at the
parent’s request. USD #259 reported that while Ms. Stevenson was out of the district
for maternity leave, the parent spoke to Kimberly Knafla, the special education teacher
who facilitates the bus transportation for students in the functional skills mixed abilities
program, and they agreed to amend the student’s IEP in regards to the seating
accommodations for the transportation as a related service. Documentation found
that the parent was not provided with a PWN proposing the change of
accommodations for transportation as a service until January 7, 2022. This same PWN
was not provided to the parent in Spanish until August 1, 2022.
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USD #259 provided a copy of the Procedural Safeguards written in Spanish and the IEP
dated January 11, 2022 documents that the parent acknowledged receipt of this
document.

Applicable Regulations and Conclusions

Federal regulation implementing the IDEA at 34 C.F.R. 300.322(e) require that school
districts take whatever action is necessary to ensure that the parent understands the
proceedings of an IEP Team meeting, including arranging for an interpreter for parents
whose native language is other than English.

Federal regulations implementing the IDEA at 34 C.F.R. 300.503(a) require school
districts to provide parents with prior written notice a reasonable time before they
propose or refuse to initiate or change the identification, evaluation, or educational
placement of the child or the provision of FAPE (free appropriate public education) to a
child who has or is suspected of having a disability. The KSDE has determined that 15
school-days from the date of any IDEA related proposal or refusal meets the definition
of “timely”. Federal regulations implementing the IDEA at 34 C.F.R. 300.503(c)(1)ii)
require that school districts provide parents with this prior written notice in the native
language of the parent.

Federal regulations implementing the IDEA at 34 C.F.R. 300.504(a) requires school
districts to provide parents with a copy of the IDEA Procedural Safeguards at least
annually and upon the initial referral or parent request for an evaluation; upon receipt
of the first State child complaint; in accordance with the discipline procedures; and
upon parent request. Federal regulations implementing the IDEA at 34 C.F.R.
300.504(d) require that school districts provide parents with these IDEA Procedural
Safeguards in the native language of the parent.

The Office of Special Education Programs (OSEP) published a Dear Colleague Letter
dated June 14, 2016 which explicitly states there is no requirement under the IDEA that
IEPs must be translated. The letter indicates the only documents that are required to
be translated into the parent’s native language are the Procedural Safeguards and all
prior written notices proposing or refusing to initiate or change the identification,
evaluation, or educational placement of the child or the provision of FAPE (free
appropriate public education) to a child who has or is suspected of having a disability
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are also provided in the parent’s native language. However, the Dear Colleague Letter
makes it clear that school districts have independent responsibilities under other
federal laws including Title VI of the Civil Rights Act of 1964 and the Equal Educational
Opportunities Act of 1974 to provide parents of children with disabilities whose native
language is not English with meaningful access through timely and complete
translation and oral interpretation.

Please note that these “Dear Colleague” letters from OSEP are guidance letters. They
reflect the opinion of OSEP. They do not have the force of law. Moreover, as stated
below, an IDEA complaint investigator does not have jurisdiction to investigate or make
findings or conclusions related to Title VI of the Civil Rights Act of 1964 or the Equal
Educational Opportunities Act of 1974.

In this case, both documentation and interviews found USD #259 provided the parent
with a Spanish translation of the IDEA Procedural Safeguards dated February 2020 at
the January 11, 2022 IEP team meeting. In addition, a Spanish interpreter participated
in both of the student’s IEP team meetings held on January 11, 2022 and May 18, 2022.
The parent was provided with a PWN translated into Spanish and the parent signed
written consent for the material change of services proposed by the district at the end
of the January 11, 2022 IEP team meeting and, on May 25, 2022, USD #259 provided
the parent with a PWN translated into Spanish refusing the request for a 1:1 personal
care attendant discussed at the May 18, 2022 IEP team meeting.

It is noted that the parent’s request for the January 11, 2022 IEP to be translated into
Spanish was not fulfilled until May 13, 2022, more than four months following the IEP
team meeting. However, the IDEA does not require that the IEP be translated into the
parent’s native language. The school district may or may not have an independent
responsibility to provide the IEP in the parent's native language under other federal
laws / regulations but | have no jurisdiction to investigate or make findings for those
laws / regulations.

The district acknowledged that it failed to provide the parent with timely PWN for the

August 30, 2021 IEP amendment to the January 25, 2021 IEP until January 7, 2022. In
addition, the district acknowledged that it failed to provide the parent with the PWN
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translated into Spanish until August 1, 2022. Based upon the foregoing, a violation of
34 C.F.R. 300.503(a) and () is made for failing to provide the parent with timely PWN as
well as failing to provide the PWN in the parent’s native language.

However, it is noted that this procedural noncompliance did not impact the provision
of FAPE to the student as the parent requested the change in the accommodation for
transportation as a related service and the LEA representative, Ms. Kalfa, was in
agreement with the parent’s request.

Corrective Action

Information gathered in the course of this investigation has substantiated
noncompliance with special education statutes and regulations. Violations have
occurred in the following areas:

A. Federal regulations at 34 C.F.R. 300.503(a) and (c) is made for failing to
provide the parent with timely PWN as well as for failing to provide the
PWN in the parent’s native language.

In this case, the USD #259 amended the January 25, 2021 IEP through an
agreement between the parent and the LEA representative, Kimberly
Kalfa, on August 30, 2021. However, the parent was not provided with a
PWN proposing the change to the IEP until January 7, 2022, which is more
than the 15-school days the KSDE considers to be “timely”. In addition,
the parent was not provided with PWN proposing this change in the
parent’s native language until August 1, 2022.

Based on the foregoing, USD #259 is directed to take the following actions:

1. Within 15 calendar days of the date of this report, USD #259 shall submit a
written statement of assurance to Special Education and Title Services (SETS)
stating that it will:

a. Comply with federal regulations at 34 C.F.R. 300.503(a) and (c) to provide
parents with timely PWN in the parent’s native language.
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2. Itis noted that USD #259 has already provided professional development to all
special education regarding the identified noncompliance. For this reason no
further systemic corrective action is ordered.

3. The identified procedural noncompliance did not impact the provision of FAPE
to the student as the parent requested the change in the accommodation for
transportation as a related service and the LEA representative, Ms. Kalfa, was in
agreement with the parent’s request. It is also noted that the student is no
longer enrolled in USD #259. For these reasons, no individual corrective action
is ordered.

4. Further, USD #259 shall, within 10 calendar days of the date of this report,
submit to Special Education and Title Services one of the following:

a) a statement verifying acceptance of the corrective action or actions
specified in this report;

b) a written request for an extension of time within which to complete one
or more of the corrective actions specified in the report together with
justification for the request; or

C) a written notice of appeal. Any such appeal shall be in accordance with
K.AARR. 91-40-51(f). Due to COVID-19 restrictions, appeals may either be
emailed to formalcomplaints@ksde.org or mailed to Special Education
and Title Services, 900 SW Jackson St, Ste. 602, Topeka, KS, 66612.

Right to Appeal

Either party may appeal the findings or conclusions in this report by filing a written
notice of appeal with the State Commissioner of Education, ATTN: Special Education
and Title Services, Landon State Office Building, 900 SW Jackson Street, Suite 620,
Topeka, KS 66612-1212. The notice of appeal may also be filed by email to
formalcomplaints@ksde.org The notice of appeal must be delivered within 10

calendar days from the date of this report.

For further description of the appeals process, see Kansas Administrative Regulations
91-40-51(f), which can be found at the end of this report.
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N ancy Thomas

Nancy Thomas, Complaint Investigator
K.A.R. 91-40-5(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions of a
compliance report prepared by the special education section of the department by filing
a written notice of appeal with the state commissioner of education. Each notice shall
be filed within 10 days from the date of the report. Each notice shall provide a detailed
statement of the basis for alleging that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three department of
education members shall be appointed by the commissioner to review the report and
to consider the information provided by the local education agency, the complainant, or
others. The appeal process, including any hearing conducted by the appeal committee,
shall be completed within 15 days from the date of receipt of the notice of appeal, and
a decision shall be rendered within five days after the appeal process is completed
unless the appeal committee determines that exceptional circumstances exist with
respect to the particular complaint. In this event, the decision shall be rendered as soon
as possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires corrective
action by an agency, that agency shall initiate the required corrective action
immediately. If, after five days, no required corrective action has been initiated, the
agency shall be notified of the action that will be taken to assure compliance as
determined by the department. This action may include any of the following;

(A) the issuance of an accreditation deficiency advisement;
(B) the withholding of state or federal funds otherwise available to the agency;
(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph (f)(2)
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KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #367
ON AUGUST 24, 2022

DATE OF REPORT SEPTEMBER 27, 2022

This report is in response to a complaint filed with our office on behalf of by her
mother and father, and . In the remainder of the
report, will be referred to as “the student.”

's mother is and her father is

in the remainder of this report they will be referred to as “the mother,” “the
father, “ “the parent,” or “the complainant.”

The complaint is against USD #367 (Osawatomie Public Schools) and the East Central Kansas
Special Education Cooperative (ECKSEC). In the remainder of the report, " the “school,” the
“district,” the “local education agency (LEA) and the “coop™ shall refer to USD #367.

The Kansas State Department of Education (KSDE) allows for a 30-day timeline to investigate a
child complaint and a complaint is considered to be filed on the date it is delivered to both the
KSDE and to the school district. In this case, the KSDE initially received the complaint on August
24,2022 and the 30-day timeline ends on September 27, 2022.

Investigation of Complaint

Donna Wickham, Complaint Investigator, first contacted the mother on August 24, 2022 and
later interviewed the mother by telephone on August 29, 2022.

Dr. Vicki Vossler, Director of Special Education, USD #367 was first contacted on August 29,
2022 and Ms. Margaret Meyers was interviewed on September 14, 2022.

The Complaint Investigator also exchanged emails with the family and #USD 367 staff between
August 29, 2022 and September 26, 2022 to gather additional information and to clarify
documentation.

In completing this investigation, the Complaint Investigator reviewed documentation provided
by both the LEA and the complainant. Some of the documentation was prior to 12 months
from the date this complaint was received, and were not considered in this investigation, but



was reviewed for historical context. The following materials were used as the basis of the
findings and conclusions of the investigation:

e Individualized Education Plan (IEP), dated March 9, 2021

e Email from Ms. Meyers to parent dated September 27, 2021 at 10:13 a.m.

e Email from Ms. Meyers to parent dated October 14, 2021 at 9:27 a.m.

e Email from Ms. Meyers to parent dated October 23,2021 at 3:02 p.m.

e Email from Ms. Meyers to parent dated October 24, 2021 at 1:35 p.m.

e Email from parent to Ms. Meyers dated October 24, 2021 at 8:51 a.m.

e |EP, dated February 23, 2022

e Progress Report, dated March 23, 2022

e District response to issues, dated September 7, 2022

e Progress Report, dated September 9, 2022

e Kansas State Board of Education License, Margaret Meyers, Expiration: 3/14/2027

e Email from Ms. Meyers to parent dated January 13, 2022 at 8:37 p.m.

e Kansas State Board of Education License, Jennifer Ann Brown, Expiration: 11/8/2027

e Student and staff schedules, undated, beginning at 8:00 a.m. - 2:00 p.m., and beginning
at 7:45a.m.-2:15 p.m.

e District response dates September 7, 2022

e Email from Ms. Meyers to Dr. Wickham, dated September 23, 2022 at 2:35 p.m.

Background Information

This investigation involves a 14-year-old female student who is currently enrolled as a ninth
grader at Hillsdale Learning Center in USD #367. She lives with her mother, father, and
siblings.

She receives special education and related services as a child with autism. She additionally
receives occupational and speech services. She previously attended Osawatomie Middle and
High Schools.

Issues

The Individuals with Disabilities Education Act (IDEA) and Kansas Special Education for
Exceptional Children Act give KSDE jurisdiction to investigate allegations of noncompliance with
special education laws that occurred not more than one year from the date the complaint is
received by KSDE (34 C.F.R. 300.153(c); KA.R. 91-40-51(b)(1)).



Issue One

The USD #367, in violation of state and federal regulations implementing
the Individuals with Disabilities Education Act (IDEA), failed to implement
the student’s Individualized Education Plan (IEP), specifically by not
providing the student access to her general education peers.

Positions of the Parties

The complainant alleged that her child was separated from her general education peers when
her life-skills program was moved into a separate special education school in another
community. As a result, she was not able to participate in school community activities such as
class photos. She further alleges that students in the Life Skills program and the special
education program for students with emotional and behavioral needs behaviors are in this
building and safeguards are not in place to protect her daughter from these potentially
dangerous students.

The district responded that they are “committed to providing the full continuum of services as
required by IDEA. The IEP written indicated the setting in which she would be attending and
the reasons why. As far as access to general education curriculum, the IEP team determined
via data that this would not be appropriate to meet her needs and she needs a parallel
curriculum. Access to general education peers has been limited due to Covid protocols and
precautions, and it is noted that the few times initiated by staff were not successful.

Findings of the Investigation

The March 9, 2021 IEP documents that at the beginning of the 2021-2022 school year the
student’s services move to USD 368, Public off-site preschools or off-site nonpublic buildings.
The remainder of the service minutes are listed as locations where students with disabilities
are removed from the general education environments.

The March 9, 2021 IEP section for Participation with Non-Disabled students in the regular
education environment is checked that the student will be attending a Life Skills class and will
be away from regular education peers for the majority of her day. It is acknowledged in this
section that the benefits of the program outweigh potential harmful effects. It is further noted
that her classroom is off site from a general education school, so assemblies and special
events are not available nor appropriate for the student.

The March 9, 2021 IEP Transition Plan lists functional activities of daily living such as self-care,
microwave cooking and basic house cleaning as priorities with 45 minutes four days per week
allocated to these skills. These activities. In the communication present level, it is written,



the student may experience challenges interacting with and accessing her environment
in and out of the general education curriculum. Her current communication skills have
an impact on her academic and social success within her educational setting. If she is
not able to communicate her message, she may not be able to get her needs and
wants met in her environment which may in turn decrease her social interactions
creating fewer communication opportunities. Her exceptionality impedes her
involvement and progress in the general education curriculum.

The February 23, 2022 IEP lists Osawatomie High as the neighborhood school and Hillsdale
Learning Center as the Attendance building. Hillsdale Learning Center is listed for all special
education and related services. Hillsdale is coded as a special day school which provides any of
the following: 1) specialized curricula for exceptional children, 2) modified facilities and
equipment for exceptional children, or, 3) interdisciplinary services for exceptional children.
She receives 50 minutes of extracurriculars 4 days every week at Hillsdale Learning Center. The
participation with non-disabled students in the regular education environment section is the
same as the March 9, 2021 IEP.

The district reported that Community Based instruction and opportunities to interact with
nondisabled peers did not occur during the 2021-2022 school year due to continuing
concerns about Covid in community settings.

Applicable Regulations and Conclusions

According to federal regulations at 34 C.F.R. 300.42 and Kansas regulations at KA.R. 91- 40-
1(ttt) the IEP team must consider the services needed for the child to address IEP goals, access
the general curriculum, and participate in extracurricular and nonacademic activities with
students without disabilities. In this case the IEP team needs to consider the extent to which
the students participated in extracurricular and nonacademic activities with students without
disabilities.

In this case, both IEPs in effect for the student during the past 12 months clearly document

that the IEP team prioritized focusing on a functional curriculum. Further, they documented

that the benefits of being in a specialized life skills program outweigh any potential harms of
not being around nondisabled peers.

It is noted that the district has proposed for the student to attend a Level program in Prairie
View with paraeducator support. Both parties agree this program will be a good compromise
to meet the student's functional curriculum/life skills goals and opportunities to interact with
non-disabled peers.



It is further noted that this investigation was limited to the past twelve months and much
evidence pertinent to this complaint was prior to 12 months, whether or not they have a solid
basis.

Based on the foregoing, the allegation that #USD 367 failed to ensure the student had access
to the general education curriculum and her general education during the past twelve months
is not substantiated.

Issue Two

The USD #367, in violation of state and federal regulations implementing
the Individuals with Disabilities Education Act (IDEA), failed to implement
the student’s Individualized Education Plan (IEP), specifically by not
providing appropriately qualified teachers for the student.

Positions of the Parties

The complainant alleged that a certified teacher was not in the classroom full time denying her
child of a FAPE. Instead, the teacher was split across two classrooms. She alleges that while a
certified teacher was in the building most of her child's instruction was provided by
paraeducators.

The district responded that the student had an appropriately certified teacher certified Speech
and Language Pathologist (SPL) for the student during the last twelve months. As is allowed in
Kansas, paraeducators worked with the student under the direction of the teacher.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with the
complainant and staff in USD #367.

The findings of Issue One are incorporated herein by reference.

The district reported that for the 2021-2022 school year Jennifer Brown was the student’s case
manager/teacher. She is certified in both adaptive and low-incidence special education,
kindergarten through grade 12 in Kansas. Her teaching license is current through November 8,
2027.

Chad Wilson was also responsible for special education minutes in the February 23, 2022 IEP.
He is certified in Kansas in high-incidence special education, kindergarten through grade 12
through September 8, 2027.

A number of paraeducators were assigned to work in the Life-skills classroom as evidenced by
class and staffing schedules.



The district reports that fourteen students attended the transition aged Life-skills program at
Hillsdale Learning Center during the 2021-2022 school year. The students were assigned into
one of two classrooms based on age and a certified teacher was assigned to each class. The
student was placed in the classroom with the older students (18-21) in spite of being aged 14.
The parent and teacher agreed this classroom was a better fit for her transition goals and
separated her from a student that had previously been aggressive to her. The ECKSEC
Coordinator stated that the certified teacher was in the classroom with the student through
lunch, overseeing paraeducators delivering instruction and providing direct instruction to
students. She stated the teacher was responsible for instructional planning and IEP
management for the entire school day. She further stated that between 12:15 - 2:00 daily
practice on social skills, art and cooking occurred. These activities were carried out and
supervised by paraeducators.

The parent reported that the student’s teacher was split between the two classrooms and that
paraeducators were responsible for providing the majority of the instruction. She states that at
the end of the 2021-2022 school year that the student was in the classroom with three
additional students, the teacher and one paraeducator.

The February 23, 2022 IEP listed both Ms. Jennifer Brown and Chad Wilson (reported by the
district as the special education teacher in the other life skills classroom at Hillsdale Learning
Center) as providing special education minutes for the student.

The Progress Report for the 2021-2022 school year was prepared by Jennifer Brown.

The 2021-2022 classroom schedule submitted by the district showed how the staff were
allocated for student instruction.

schedule activity staff

8:00-8:15 breakfast/grooming social worker

8:15-9:00 Daily prep in group of 4 students teacher

9:00 - 9:45 Calendar and IEP goals social worker

9:45-10:30  |Production/Workboxes teacher and para
10:30-11:15 |Lesson or supporting activities teacher and social worker
11:15-11:45  |Lunch para and social worker
11:45-2:00 Teacher planned activity Teacher and para

The district and parents agree that the student has not attended school during the 2022-2023
school year and plan for the student to attend a different program that will work on the
current services and goals in her current IEP.



Applicable Regulations and Conclusions

Federal regulations at 34 C.F.R. 300.156; 34 C.F.R. 300.207 ensures that all personnel
necessary to carry out the requirements of IDEA are appropriately and adequately prepared
and trained. All special education personnel, as appropriate, shall have the content knowledge
and skills to serve children with exceptionalities. This includes paraeducators.

It is found that the teachers for the student holds the appropriate teacher credentials for
Kansas and are adequately prepared to instruct the student. It is noted that the student plans
to attend a different school during the 2022-2023 school year and the preparation and training
of the teacher was not reviewed as no documentation was provided showing this change in
services or placement.

Although the qualifications of the paraeducators was not part of the complaint it is important
to examine the role of the paraeducators for students. According to the Kansas State
Department of Education Kansas Special Education Process Handbook (undated)

The State of Kansas has no statewide requirements for employment as a paraeducator
or paraprofessional in a school; however, state and federal funding for certain positions
may have requirements pertaining to those positions. Individual local education
agencies (LEAs) may set requirements for employment. Paraeducators (paras) cannot
be given responsibility for designing or be the primary person in charge of delivering
classroom content.

The manual further provides examples of special education services a paraeducator may
perform such as assistance at recess, lunch, club activities, and to support activities that are
directly related to implementing the child's IEP.

Based on the foregoing, the allegation that USD #367 failed to provide appropriately qualified
teachers for the student /s not substantiated.

Issue Three

The USD #367, in violation of state and federal regulations implementing
the Individuals with Disabilities Education Act (IDEA), failed to implement
the student’s Individualized Education Plan (IEP), specifically by not
providing adequate support to guarantee student safety, to, from, and
during school.

Positions of the Parties

The complainant alleged that her child was bussed over 40 minutes each way with dangerous
students. She stated that her daughter does not have the means to understand if she were in
a dangerous situation nor communicate if something happened to her. The complainant



further alleged that potentially dangerous students and her student were allowed to move
about the school building freely, exposing her daughter to the potential danger posed by these
students. The parents contend that during tours they were assured that the two programs
would be separate, but in reality, they were not.

The district responded that the bus was supervised by a bus aide and students were assigned
seats. They further state that students were met by school staff to ensure they were
supervised as they entered and exited the building. In regard to safety while in the school
building, they provided the family a tour of the building showing how students in each of the
two programs would be separated during the day. They report that the students in the other
program are wanded prior to entering the building to further ensure safety. They stated that
multiple staff members supervised students, including the students throughout the school day.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with the
complainant and staff in USD #367.

The findings of Issues One and Two are incorporated herein by reference.

The March 9, 2021 IEP shows the student received special transportation 40 minutes daily and
a bus aide for her bus round trip to and from home and school.

The February 23, 2022 IEP shows the student 50 minutes of special transportation daily when
school is in session and during Extended School Year (ESY) with the additional support of a bus
aide.

Parent reported that during the 2021-2022 school year her student was hit and had her hair
pulled on the bus by a classmate in the Life Skills program. She reported that while students
are assigned seats the bus is full and there is no place for her to be safe. She further states
that one of the students in the other program stood up on the bus and threatened to shoot
up the school during the spring semester of 2022.

The parent reported that she toured Hillsdale prior to the start of the 2022-2023 school year
and met with Dr. Vossler and Ms. Meyers and again expressed concerns with her student
being bused attending a separate building with students who are dangerous.

The district and parent both report that the student has not attended the 2022-2023 school
year due to the parent’s safety concerns.

The district reported that there are a total of seven students that ride the student’ bus 40-50
minutes a day. Three of the students are in the other program and four and in the student's
Life Skills Program. The district further reports there is an aide on the bus, students have
assigned seats and there have been no incidents between students in the different programs.



The district reports that a Hillsdale staff meets the students when deboarding in the morning
and when reboarding in the afternoon.

Applicable Regulations and Conclusions

Some of the concerns expressed in this complaint are outside the purview of IDEA and were
not investigated. Student safety is addressed by the Kansas School Safety and Security Act
(KS.A. 72-6141, et.seq.) and is not considered in a child complaint for IDEA compliance.

In this case the complaint was directed to the IEP team’s obligation under IDEA to identify
student educational needs, services and supports related to recognizing danger and
protecting herself in unsafe situations, such as special transportation.

Regulations at 34 C.F.R. 300.320(a)(4)(i)) and K.S.A. 72-3429(c)(4) state that an IEP must include
a statement of the program maodifications, or supports for school personnel that will be
provided to the child. These supports may include materials or modifications to the
environment. The program modification and/or supports must indicate the projected date for
the beginning of the services or supports, including the frequency, location, and duration.

In this case the March 9, 2021 and February 23, 2022 |EPs determined and documented that
the student would receive daily special transportation and a bus aide for the duration of both
IEPs. Nothing was documented in either IEP about the student’ needing supports or goals for
safety in or around the school, although the parent expressed safety as a high priority for her
daughter in the March 9, 2021 IEP.

Based on the foregoing, according to IDEA and Kansas special education regulations /¢ /s not
substantiatedthat adequate supports and services for the student's safety as agreed upon in
the IEP were not provided.

Complaint Investigator
Donna Wickham

Donna Wickham, Complaint Investigator



Right to Appeal

Either party may appeal the findings or conclusions in this report by filing a written notice of
appeal with the State Commissioner of Education, ATTN: Special Education and Title Services,
Landon State Office Building, 900 SW Jackson Street, Suite 620, Topeka, KS 66612-1212. The
notice of appeal may also be filed by email to formalcomplaints@ksde.org. The notice of appeal

must be delivered within 10 calendar days from the date of this report.

For further description of the appeals process, see Kansas Administrative Regulations 91-40-
51(f), which can be found at the end of this report.

K.A.R. 91-40-51(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions of a
compliance report prepared by the special education section of the department by filing a
written notice of appeal with the state commissioner of education. Each notice shall be filed
within 10 days from the date of the report. Each notice shall provide a detailed statement of
the basis for alleging that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three department of education
members shall be appointed by the commissioner to review the report and to consider the
information provided by the local education agency, the complainant, or others. The appeal
process, including any hearing conducted by the appeal committee, shall be completed within
15 days from the date of receipt of the notice of appeal, and a decision shall be rendered
within five days after the appeal process is completed unless the appeal committee
determines that exceptional circumstances exist with respect to the particular complaint. In
this event, the decision shall be rendered as soon as possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires corrective action
by an agency, that agency shall initiate the required corrective action immediately. If, after five
days, no required corrective action has been initiated, the agency shall be notified of the action
that will be taken to assure compliance as determined by the department. This action may
include any of the following:

(A) The issuance of an accreditation deficiency advisement;

(B) the withholding of state or federal funds otherwise available to the
agency;

(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph ()(2)
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KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #379
ON SEPTEMBER 14, 2022

DATE OF REPORT: OCTOBER 18. 2022
This report is in response to a complaint filed with our office by The student’s
mother, on behalf of her son, The student. For the remainder of this report, The
student will be referred to as “the student.” The student's mother will be

referred to as “the student's mother” or "the parent."

Investigation of Complaint

Diana Durkin, Complaint Investigator, spoke by telephone with the parent on
September 19, 2022. On September 19, 2022, the investigator spoke with Anita
Breen, Director of Special Education for the Twin Lakes Special Education
Cooperative.

In completing this investigation, the complaint investigator reviewed the
following materials:

o Eligibility and Multidisciplinary Team Report dated September 15, 2021

e |EP for the student dated September 15, 2021

e Prior Written Notice for Identification, Special Education and Related
Services, Educational Placement, Change in Services, Change in
Placement, and Request for Consent dated September 15, 2021

e Email exchange dated December 9, 2021 between the parent and the
director of the cooperative

e Email dated August 18, 2022 from the parent to the director of the
cooperative

e Email exchange dated August 23, 2022 between the parent and the
director of the cooperative

o Notice of Meeting dated August 22, 2022

e Email dated August 26, 2022 from the building principal to the parent

e Meeting notes dated August 26, 2022



e Email dated August 31, 2022 from the parent to the building principal

e Letter dated August 31, 2022 from the student’s physician

e |EP for the student dated September 7, 2022

e Conference Summary - IEP Team Considerations dated September 7,
2022

e Prior Written Notice for Identification, Special Education and Related
Services, Educational Placement, Change in Services, Change in
Placement, and Request for Consent dated September 7, 2022

e Email exchange dated September 8-9, 2022 between the building
principal and the parent

e Email exchange dated September 13-14, 2022 between the building
principal and the parent

e Email dated October 5, 2022 from the special education teacher to the
director of the cooperative

e Email dated October 6, 2022 from the special education teacher to the
director of the cooperative

Background Information

This investigation involves a six-year-old boy who is enrolled in the 1st grade in
the local Pre-K to 3™ grade building. In September 2018, following an
Enterovirus infection, the student was diagnosed with acute flaccid myelitis, a
rare but serious nerve-related condition similar to polio that affects the spinal
cord. Symptoms include arm and leg weakness and decreased reflexes.

Speech/language, Physical Therapy, and Occupational Therapy services were
provided to the student through a hospital setting prior to his enroliment in the
public school system at the Kindergarten level. The student was first
determined to be eligible for special education and related service under the
categories of Multiple Disabilities and Speech/Language Impairment in
September 2021 following an initial evaluation.

Academically and socially, the student is operating at grade level. However,
according to his September 7, 2022 IEP, the student lacks “functional lower
extremity strength and therefore is unable to stand effectively to assist with
transfers. Core musculature is much improved but is weak enough that when
sitting unsupported he could fall. Knee and hip flexion contractures do present
some limitations for positioning.” The student’s fine motor skills are delayed,



and he needs assistance with table top activities including opening markers and
glue sticks. He is not independent for toileting.

The student currently receives speech/language support and both Physical and
Occupational Therapy.

Issue

In her complaint, the parent raises the following single issue:
The district failed to provide the student with consistent support from a
paraeducator who is capable of providing the assistance called for in his

IEP.

Applicable Statutes and Regulations

Federal regulations, at 34 C.F.R. 300.101(a), require that a student who has been
determined eligible for, and in need of, special education services, and whose
parents have provided written consent for the provision of those services, be
provided with a FAPE (Free Appropriate Public Education). 34 C.F.R. 300.17(d)
states that FAPE means, in part, special education and related services provided
in conformity with an individualized education program (IEP) that meets the
requirements of 34 C.F.R. 300.320 through 300.324. A district must implement
a student’s IEP as written.

Parent's Position

It is the position of the parent that the district has not - since the beginning of
the 2022-23 school year - provided consistent support to the student from a
paraeducator as required by his IEP and as recommended by the student’s
doctor. The parent asserts that the student had no paraeducator support
whatsoever on August 13 or 14, 2022. The parent further asserts that none of
the paraeducators assigned to the student since the start of the school year
have been able to lift the student in order to assist him with toileting.

District's Position

The district contends that the minutes of support required by the student's IEP
have been provided. According to the district, there were two half days
(September 13 and 14, 2022) when there was no paraeducator in the



classroom, but support was provided by the classroom teacher, the school
nurse, and the special education teacher. The district asserts that while support
was provided by more than one staff member prior to September 19, 2022,
special education services in the general education setting are now being
provided by a single staff member.

Investigative Findings

The "Accommodations/Modifications” portion of the “Anticipated Services to be
Provided” section of the student's September 15, 2021 IEP includes the
following;

“Staff assistance” for fine motor tasks such as cutting food, opening
containers, etc. because the student cannot always open items or cut
food;

“Staff assistance” with toileting because the student needs assistance
moving himself from the wheelchair to the toilet; and

“Staff assistance” with mobility to aid the student in getting into and out
of his wheelchair for school activities and to help the student with
navigating his wheelchair in challenging settings.

The “Special Education and Related Services” section of the September 15, 2021
|EP states that the student will receive

400 minutes of special education services 1 day a week in the general
education classroom;

410 minutes of special education services 1 day a week in the general
education classroom;

430 minutes of special education services 1 day a week in the general
education classroom;

410 minutes of special education services 2 days a week for 3 out of 4
weeks in the general education classroom; and

430 minutes of special education services 2 days a week every fourth

week.

Daily variation results from changes in the student’s schedule due to the
provision of speech/language, occupational therapy, and physical therapy
services.



One paraeducator (TD) was assigned to assist the student throughout the 2021-
22 school year. In an email exchange in December 2021, the parent and the
director of the cooperative engaged in discussions regarding having TD move
with the student to first grade.

For the 2022-23 school year, TD was assigned other responsibilities, and
another paraeducator (CH) was chosen to assist the student for his first-grade
year. When the parent objected to having CH support the student in first grade,
other paraeducators (SC, CP, AG, and KB) were assigned to provide support to
the student on a temporary basis while the district endeavored to find another
paraeducator for the student.

The first day of school for the district for the 2022-23 school year was August 17,
2022. According to a summary provided by the district, four paraeducators (SC,
CP, AG, and KB) provided support to the student between August 17 and
September 13, 2022. CP - a substitute paraeducator for the district - provided
the bulk of that support (14 of 19 days). While CP was able to provide classroom
support to the student, she was unable to lift him. When lifting was needed -
for toileting, for example - other staff members provided that assistance.

After approval was given by the Board for the hiring of additional paraeducator
staff for the building, a new paraeducator was selected to work with the student
on September 13, 2022, but that person did not accept the position.

Another paraeducator (MH) was then assigned to the student and began
supporting him on September 14, 2022. TD was also in the classroom on
September 14, 2022 to provide training to MH. MH and TD worked together for
two days - September 14 and 15, 2022. CP returned on September 16, 2022 to
work with the student for one day. MH then began working independently with
the student as of September 19, 2022 and continues in that position.

In an email to the director of the cooperative dated August 18, 2022, the parent
wrote:

“I know we haven't talked about this para situation since December but |
have some concerns/issues. [The student] didn't get to keep his para
from last year [TD] and we are all very upset...His teacher has said they
hired a para for him [CH]...which I'm 100% against as we don't get along
and I don't trust her. [The student] is very selective in who can care for



him and take him to the bathroom...I really don't understand why they
wouldn't let an amazing para follow him when it was in the best interest
of [the student]...l am not willing to risk his health whether that be mental
or physical. In the meantime he's been given paras that can't even lift
him, and he’s very uncomfortable with. The first day of school no one
took him to the bathroom and when | picked him up to go home he
couldn't even make it 5 minutes...we're off to a horrible start. He's going
to have a very intensive surgery the end of October so we're going to
need a one on one para, hopefully one we can trust.”

The parent sent another email to the director on August 23, 2022, writing:

“Just checking in to see if you received my last email. | am very frustrated
with this whole situation. His care has been subpar at best. We have an
IEP meeting on September 71" but | don't feel like he should have to suffer
until then. He's almost landed in the hospital before for obstructed
bowels and we're almost there again. He's not comfortable with the
random paras he's been getting and so he hasn't gone poop since school
started. I'm not going to put him through the stress of a hospital for
something that could have been prevented.”

Notice of the annual IEP team meeting was provided to the parent on August
22,2022.

The director of the cooperative responded to the parent via email on August 23,
2022 writing:

“| did visit with [the special education teacher and the building principal].
They both said that they talked with you about the care for your son.
They also said he was very good at advocating when he needed to use
the restroom. Please rest assured that his needs are being met at school
(IEP services). The placement of paraeducators is a decision that is made
by the special education teacher and the building administration. Itis
best for students to work with a variety of people, so they learn to adapt
to different personalities. My suggestion to you, if you still have concerns,
is to call a team meeting with the IEP team at [the school]. That is the
first step to resolving any unsolved issues you may have...”

The parent responded by email on August 23, 2022 writing:



“..Why do other children have consistent paras and he doesn't? Why
does he get paras that can't even lift him?..Why do | get no say
whatsoever in who takes care of my child? It is not in his best interest to
have ever changing paras. He does better with consistency; last year
proved that...”

The director responded:

“..you have posed some great questions. Again, | would suggest you
request an IEP meeting to discuss these issues with the team. As far as
para assignment goes, that is the decision of the teacher and
administrator of the school. If you need any help facilitating an IEP
meeting, please let me know. | would be glad to make that happen.”

A meeting was held on August 26, 2022 to discuss the parents’ concerns
regarding paraeducator services. In attendance were the parents, the special
education teacher, the director of the cooperative, the school psychologist, the
student’s classroom teacher, the building principal, and the school nurse. At the
meeting, it was determined that the para who had been designated to support
the student at the start of the school year would no longer be assigned to the
student. Bathroom breaks would be documented and reported to the parents
on a weekly basis. The school nurse, the special education teacher and the
student’s Kindergarten para would assist the student for toileting until a new
para could be hired and trained by the former para (if the newly assigned para
had not worked with the student previously). Assurances were given that the
classroom teacher and any para assigned to the student would be able to lift
him.

Following the meeting, the building principal sent a summary of the meeting to
the parent asking for her feedback on its contents.

On August 31, 2022, the parent emailed the building principal a letter from the
student’s doctor dated August 31, 2022 stating:

“Consistent care givers to facilitate transfers impacts [the student's] bowel
routine, as well as his ability to optimally participate in school activities.
Given this, | would recommend a consistent para while at school to assist
with transfers and school based activities.”



An IEP team meeting was held on September 7, 2022, and an annual review of
the student’s IEP was conducted. The parent, the school psychologist, the
classroom teacher, the building principal, the speech/language pathologist, and
the special education teacher were in attendance.

The "Accommodations/Modifications” portion of the “Anticipated Services to be
Provided” section of the student's September 7, 2022 |IEP includes the same
accommodations as were included in the student's September 15, 2021 IEP:

e “Staff assistance” for fine motor tasks such as cutting food, opening
containers, etc. because the student cannot always open items or cut
food,;

e “Staff assistance” with toileting because the student needs assistance
moving himself from the wheelchair to the toilet; and

e “Staff assistance” with mobility to aid the student in getting into and out
of his wheelchair for school activities and to help the student with
navigating his wheelchair in challenging settings.

The “Special Education and Related Services” section of the September 7, 2022
|EP states that the student would receive

e 370 minutes of special education services 1 day a week in the general
education classroom for 3 out of 4 weeks;

e 430 minutes of special education services 1 day a week in the general
education classroom every fourth week;

e 410 minutes of special education services 1 day a week in the general
education classroom every week; and

e 430 minutes of special education services 3 days a week in the general
education classroom.

Daily variations continue to result from changes in the student's schedule due to
the provision of speech/language, occupational therapy, and physical therapy
services.

According to the Conference Summary - IEP Team Considerations dated
September 7, 2022, paraeducator support would be “offered in the classroom at
all times...The plan is for a single para to begin in the classroom Sept. 13.”



On September 8, 2022, the parent sent an email to the building principal
questioning who would be training any para assigned to work with the student.

On September 13, 2022, the parent sent an email to the building principal
asking, “Does [the student] have a para today? | couldn't help but notice he
didn't have one when I dropped him off this morning. Also when | picked him
up for his second therapy he hadn't gone to the bathroom yet and his pull-up
was soaked.”

The building principal responded via email on September 14, 2022, stating:

“| can't speak on specific paras yesterday [September 13, 2022], but |
know that [the classroom teacher] was working with him as was [CP]. [CP]
is a long-time para in our building who recently retired and is now
subbing.”

According to an email from the special education teacher to the director of the
cooperative dated October 5, 2022:

"There were two days [September 13 and 14, 2022] that there was no
para in the morning. The teacher stated that she would be ok without
one as long as someone could periodically check on them and that
someone could do the toileting. | checked in with her several times and
each time she said they were good. [The school nurse] did the
toileting. Duties the teacher would have covered would be moving him
from his wheelchair to the floor, wheelchair to his walker, and some fine
motor assistance.

In the afternoon [of September 14, 2022], he actually had two paras, [MH
and TD so that TD] could work with [MH] and train her.”

Records are kept regarding the student's toileting during school hours. On
September 13, 2022, the student was assisted for toileting at 11:45 AM as well
as at 1:45 and 3:00 PM. On September 14, 2022, he was assisted for toileting at
9:10 and 11:45 AM and again at 2:45 PM. On average, a toileting break takes
approximately 15 minutes.

On September 14, 2022, the Kindergarten para arrived at the first-grade
classroom at approximately 12:15 PM, and the newly assigned para arrived at



approximately 12:30 PM. During the approximately 230 minutes between the
start of the school day and the arrival of the Kindergarten para, the student
received approximately 30 minutes of support for toileting.

On October 6, 2022, the special education teacher provided this additional
statement to the director of the cooperative:

These were days that we were training and transitioning paras after the
board meeting approved the hiring of an additional person...We were
attempting to train the new staff, shift staff, and retrain staff for new
positions those two days. We also had staff absent. The teacher was
willing to work with us and based on needs throughout the building we
did the best we could.

Summary and Conclusions

The student's September 15, 2021 IEP required that the student receive
between 400 and 430 minutes per day of special education support in the
general education setting. His September 7, 2022 |IEP requires that he receive
between 370 and 430 minutes per day of special education support in the
general education setting. (Range variations reflect schedule changes due to
the provision of the student’s related services of Speech/Language,
Occupational Therapy, and Physical Therapy.)

When, at the start of the 2022-23 school year, the parent objected to the
assignment of a particular individual selected by the district to provide
paraeducator support to the student in first grade, the district immediately
began exploring other options, ultimately hiring more para staff to meet the
needs of the student and the building as a whole.

Between the start of school on August 17, 2022 and September 19, 2022 (when
a single para was assigned to provide the general education support of the
student), a total of three paras had provided special education service to the
student in the general education setting. A single substitute paraeducator
provided the majority of the student's general education classroom support
during this early period. However, that substitute para was not able to lift the
student, so other staff members, including the special education teacher and
the school nurse, assisted with the student's toileting and positioning activities.
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While the assignment of multiple paraeducators to support the student for his
first month of the school year may not have been ideal, the district clearly
attempted to provide the student with the support called for in his September
15,2021 and September 7, 2022 IEPs. Although the parent objected to the
absence of a consistent para to cover all of the student's needs, the student's
September 2021 and September 2022 IEPs did not require that a single
individual provide all services and noted only that “staff” would assist the
student in several key areas, including toileting and repositioning.

On September 13 and 14, 2022, the district did not have sufficient para/para
substitute staff available to provide coverage for the student for the full school
day. On both these dates, paraeducator support was only provided in the
afternoons. In the mornings on both days, the classroom teacher assisted the
student with activities that were impacted by his fine motor delays. The
classroom teacher assisted the student with repositioning and other staff
members aided with toileting. Although the special education teacher made
numerous check-ins to ensure that things were going well, the student did not
on these two mornings receive the special education services called for in his
September 7, 2022 IEP.

Because, for two mornings, the district failed to provide the special education
support in the general education setting required by the student’s IEPs, a
violation of special education statutes and regulations is identified.

The Office of Special Education Program (OSEP) is a division within the Office of
Special Education and Rehabilitative Services (OSERS). OSEP administers the
Individuals with Disabilities Education Act (IDEA) and occasionally issues letters
to provide guidance on special education topics.

In Letter to Clarke, 48 IDELR 77 (OSEP 2007), OSEP opined that decisions
regarding whether a missed service needs to be made up are made on a case
by case basis with “emphasis on the impact of the missed services on the child's
ability to contine to progress and meet the annual goals in the IPE.” In this case,
the impact, if any, of two half days of missed paraeducator supportin the
general education setting, was minimal because it did not deprive the student of
the opportunity to participate in general education instruction on either of these
mornings. Therefore, no compensatory services will be awarded.

Corrective Action
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Information gathered in the course of this investigation has substantiated
noncompliance with special education laws and regulations on issues presented
in this complaint. Specifically, violations occurred with regard to 34 C.F.R.
300.101(a) and 34 C.F.R. 300.17(d) which require that the district provide a FAPE
to students by implementing their IEPs as written.

Therefore, USD #379 is directed to take the following actions:

1) Submit to Special Education and Title Services (SETS), within 40 calendar
days of the date of this report, a written statement of assurance stating
that it will comply with 34 C.F.R. 300.101(a) and 34 C.F.R. 300.17(d) by
implementing this student’s IEP as written.

2) Within 10 calendar days of the date of this report, submit to SETS for
approval a plan for the provision of special education services to this
student when the paraeducator designated to provide support to the
student in the general education setting is absent.

3) Within 5 calendar days of receipt of SETS" approval of the plan specified
above under Corrective Action 2, provide a copy of that plan to this
parent.

4) Further, USD #379 shall, within 10 calendar days of the date of this
report, submit to SETS one of the following:

a) A statement verifying acceptance of the corrective action or
actions specified in this report;

b) a written request for an extension of time within which to
complete one or more of the corrective actions specified in the

report together with justification for the request; or

C) a written notice of appeal. Any such appeal shall be in accordance
with KA.R. 91-40-51(f).

Right to Appeal
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Either party may appeal the findings or conclusions in this report by filing a
written notice of appeal in accordance with KA.R. 91-40-51(f)(1). The written
notice of appeal may either be emailed to formalcomplaints@ksde.org or mailed
to Special Education and Title Services, 900 SW Jackson St, Ste. 602, Topeka, KS,
66612. Such notice of appeal must be delivered within 10 calendar days from
the date of this report.

For further description of the appeals process, see Kansas Administrative
Regulations 91-40-51(f), which can be found at the end of this report.

Diana Durkin
Complaint Investigator

K.A.R. 91-40-51(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions

of a compliance report prepared by the special education section of the
department by filing a written notice of appeal with the state commissioner of
education. Each notice shall be filed within 10 days from the date of the report.
Each notice shall provide a detailed statement of the basis for alleging that the
report is incorrect.
Upon receiving an appeal, an appeal committee of at least three department of
education members shall be appointed by the commissioner to review the report
and to consider the information provided by the local education agency, the
complainant, or others. The appeal process, including any hearing conducted by
the appeal committee, shall be completed within 15 days from the date of receipt
of the notice of appeal, and a decision shall be rendered within five days after the
appeal process is completed unless the appeal committee determines that
exceptional circumstances exist with respect to the particular complaint. In this
event, the decision shall be rendered as soon as possible by the appeal
committee.

(2) If an appeal committee affirms a compliance report that requires corrective
action by an agency, that agency shall initiate the required corrective action
immediately. If, after five days, no required corrective action has been initiated,
the agency shall be notified of the action that will be taken to assure compliance
as determined by the department. This action may include any of the following;

(A) The issuance of an accreditation deficiency advisement;
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(B) the withholding of state or federal funds otherwise available to the agency;
(C) the award of monetary reimbursement to the complainant; or
(D) any combination of the actions specified in paragraph (f)(2)
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KANSAS STATE DEPARTMENT OF EDUCATION

SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #501

ON OCTOBER 21, 2022
DATE OF REPORT OCTOBER 31, 2022

This report is in response to a complaint filed with our office on behalf of Student by his
mother, Parent. In the remainder of the report, Student will be referred to as “the
student.” Student’ mother is Parent and in the remainder of this report she will be
referred to as “the mother,” “the parent,” or “the complainant.”

The complaint is against USD #5071, Topeka Public Schools. In the remainder of the
report, " the “school,” the “district,” and the “local education agency (LEA) shall refer to
USD #501.

The Kansas State Department of Education (KSDE) allows for a 30-day timeline to
investigate a child complaint and a complaint is considered to be filed on the date it is
delivered to both the KSDE and to the school district. In this case, the KSDE initially
received the complaint on October 21, 2022 and the 30-day timeline ends on
November 21, 2022.



Investigation of Complaint

Donna Wickham, Complaint Investigator, interviewed the parent by telephone on
October 22, 2022 and the Director of Special Education, Dr. Jennifer Harrington, USD
#5071 on October 25, 2022.

The Complaint Investigator also received emails from the parent and USD #501
between October 22 and October 26, 2022.

Additional allegations were made by the complainant but are outside the jurisdiction of
the Individuals with Disabilities Education Act (IDEA) so were not investigated. The
parent had the resources necessary to pursue these allegations.

In completing this investigation, the Complaint Investigator reviewed documentation
provided by the complainant and district. The following materials were used as the
basis of the findings and conclusions of the investigation:

e General Education Intervention Referral, dated August 17, 2022

e Reference to an email from parent to Dr. Jennifer Harrington, Director of Special
Education, Topeka Public Schools dated September 23, 2022

e Email from Parent to Ms. Amy Wagner, Assistant Principal, French Middle School
dated September 29, 2022 at 7:31 a.m.

e Prior Written Notice for Evaluation or Reevaluation and Request for Consent,
dated September 30, 2022, signed October 17, 2022 by Parent

e Email from Ms. Jean Ryan, 504 point of contact, Topeka Public Schools to Ms.
Wagner, dated October 4, 2022 at 1:01 p.m.

e Email from Ms. Wagner to Parent dated October 5, 2022 at 2:41 p.m.

e Email from Parent to Ms. Wagner dated October 5, 2022 at 3:02 p.m.

e Email from Ms. Wagner to Parent dated October 5, 2022 at 5:07 p.m.

e Email from Ms. Wagner to Ms. Ryan dated October 5, 2022 at 2:38 p.m.

e Email from Parent to Ms. Wagner dated October 6, 2022 at 6:57 a.m.

e Email from Ms. Wagner to Parent dated October 6, 2022 at 1:51 p.m.

e Email from Ms. Wagner to Parent dated October 7, 2022 at 2:39 p.m.

e Email from Ms. Wagner to Parent dated October 12, 2022 at 10:09 a.m.

e Email from Ms. Wagner to Parent dated October 13, 2022 at 2:10 p.m.

e Email from Parent to Ms. Wagner dated October 13, 2022 at 2:22 p.m.



Email from Parent to Ms. Wagner dated October 13, 2022 at 2:23 p.m.

Email from Parent to Dr. Anderson dated October 14, 2022 at 7:00 a.m.

Email from Parent to Ms. Wagner dated October 18, 2022 at 7:18 a.m.

Email from Parent to Ms. Wagner dated October 18, 2022 at 8:46 a.m.

Email from Parent to Ms. Wagner dated October 18, 2022 at 10:57 a.m.

Email from Parent to Dr. Anderson and Dr. Harrington dated October 18, 2022 at
/7:55 p.m.

Email from parent to Dr. Harrington dated October 18, 2022 at 3:31 p.m.

Email from Parent to Dr. Anderson, Office of Civil Rights and Ms. Billie Wallace,
Assistant Superintendent, Teaching & Learning, Topeka Public Schools dated
October 19, 2022 at 11:10 a.m.

Email from Parent to Dr. Anderson and Ms. Wallace dated October 20, 2022 at
712 am.

Email and parent letter from Parent to Dr. Anderson and Ms. Wallace dated
October 21, 2022 at 8:37 a.m.

Email and timeline from Parent to Complaint Investigator, dated October 22,
2022 at 12:37 p.m.

Email from Parent to Complaint Investigator, dated October 22, 2022 at 5:56 p.m.
Email from Parent to Complaint Investigator, dated October 22, 2022 at 6:04 p.m.
Email from Parent to Complaint Investigator, dated October 22, 2022 at 7:11 p.m.
Email from Parent to Complaint Investigator, dated October 22, 2022 at 7:12 p.m.
Email from Parent to Dr. Anderson, Ms. Wallace and Dr. Harrington dated
October 24, 2022 at 8:00 a.m.

Email from Ms. Wagner to Parent dated October 24, 2022 at 10:23 a.m.

Copy of document on Topeka Public Schools letterhead that includes parent
correspondence in black ink with French Middle School Principal and Assistant
Principal response in blue ink, undated



Background Information

This investigation involves a 6th grade student enrolled at French Middle School in USD
#501. He is not currently receiving special education or related services as a child with a
disability per the Individuals with Disabilities Education Act (IDEA). He receives
accommodations for learning and behavior through a General Education Intervention
Plan (GEl). He was referred for a special education evaluation by his mother on
September 23, 2022 and the parent signed consent for evaluation on October 17, 2022.
A special education evaluation is ongoing within acceptable timelines.

Issues

The Individuals with Disabilities Education Act (IDEA) and Kansas Special Education for
Exceptional Children Act give KSDE jurisdiction to investigate allegations of
noncompliance with special education laws that occurred not more than one year from
the date the complaint is received by KSDE (34 C.F.R. 300.153(c); K.A.R. 91-40-51(b)(1)).

ISSUE ONE: USD #501, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA)
failed to provide Free and Appropriate Public Education (FAPE) to the
student by not providing accommodations regarding discipline.

Positions of the Parties

The complainant alleged that her child is struggling academically, but especially
behaviorally at the middle school even with general education interventions. The Parent
states that she has requested an evaluation to determine if her child is eligible for
special education services. She alleges that while the district is conducting the special
education evaluation, he is being held to general education school and district
standards and not being afforded the protections of FAPE for his disability during this
time.

The district responded that they are complying with the Individuals with Disabilities
Education Act in regard to this student's services while the student is undergoing the



special education evaluation. The district received a parent request to evaluate the
student for special education services and provided a PWN to evaluate the student.
They are communicating with the parent to review the existing student data and
schedule additional evaluation. They stated they are operating within the timelines to
schedule and complete that evaluation.

Findings of the Investigation

Parent interview and review of the General Education Intervention (GEl) indicate that
the student has received academic and behavior interventions since kindergarten.

The Parent reports that the student began experiencing behavioral problems when he
started middle school. As a result, she contacted the school with those concerns and to
discuss solutions.

Ongoing emails during September and October show that the Parent and school staff
discussed student disruptions during class and in the afterschool program.

Ongoing emails during September and October show that the Parent requested a
review and revision of the GEI, and a meeting was held with ongoing discussion.

The parent reported she made a written request for a special education evaluation to
the district on September 23, 2022.

The district provided the parent with a Prior Written Notice for Evaluation or
Reevaluation and Request for Consent (PWN), dated September 30, 2022 to evaluate
the child to determine if he is eligible for special education and related services as a
child with a disability. The PWN was subsequently signed by the parent on October 17,
2022.

Emails indicated the parent requested exceptions to classroom and school-wide
behavioral expectations based on a “known disability” (term used in emails from the
parent) and is being punished for his disability and stated he has IDEA discipline
protections.



Applicable Regulations and Conclusions

Federal regulations at 34 C.F.R. 300.101(c)(2) states that the determination that a child
is eligible, must be made on an individual basis by the group responsible within the
child’s LEA for making eligibility determinations.

The district and parent both agree that the child will be evaluated to determine if he
qualifies for special education and related services. According to the PWN that was
developed and signed by the parent the evaluation will provide data to make that
determination.

34 C.F.R 300.534(a) describes protections for children not yet determined to be eligible
for special education and related services. That regulation says that from the date the
parent has requested a special education evaluation to the date the evaluation is
completed, the school district is deemed to have knowledge that the child is a child with
a disability, and that child may assert any of the protections provided for in the special
education law.

The evidence shows this parent requested a special education evaluation on
September 23, 2022. Therefore, the parent may, on behalf of her child, assert any of the
protections provided for in special education law as of September 23, 2022. That does
not mean a district must begin providing services on the date the parent requests a
special education evaluation. Such an interpretation would violate some of the most
core requirements of the IDEA, including that to begin providing special education
services to a child, the child must first be determined to be eligible for special education
and an IEP must be developed by an IEP team through the procedures specified in the
law, and the district must receive written parent consent before any implementation of
any services in an initial IEP. The provision in 34 C.F.R. 300.534(a) to “protect” children
undergoing an initial evaluation does not (an cannot) erase any of these statutory
provisions.

The “protections” referred to in 34 C.F.R 300.534(a) do not refer to services. The
“protections” refer to the disciplinary protections in the IDEA. That means that,
beginning on the date the parent requests a special education evaluation, the student



may not be suspended for more than 10 consecutive school days unless a
manifestation determination review (MDR) shows the behavior is a manifestation of the
(suspected) disability. It also means that if, beginning on the date the parent requests a
special education evaluation, the child is suspended for more than 10 consecutive
school days, or is suspended for more than 10 cumulative school days for behavior that
is not a manifestation of the suspected disability, the school district is obligated to
provided educational services to the child, although it may do so in an alternative
setting.

The student has been referred for a special education evaluation, but until it is
determined if he is eligible for special education and related services, an IEP has been
developed, and consent to implement the initial evaluation has been obtained, a
determination of denial of FAPE is impossible. There is simply no FAPE obligation at this
time.

Based on the foregoing, according to IDEA and Kansas special education regulations it
IS not substantiated that the student's FAPE was denied.

ISSUE TWO: USD #501, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA),
failed to provide parent participation in the student’ IEP process.

Positions of the Parties

The complainant alleged that the district offered in-person meetings to discuss her
son's academic and behavioral concerns and services in spite of her repeated requests
for Zoom or phone meetings to accommodate her vision needs. When she did not
agree to in-person meetings because she could not participate, she alleged her son did
not receive appropriate services because there was not parent participation.

The district responded that they are complying with IDEA in including the parent in
planning and conducting the evaluation. As the student has not been found eligible for
special education or related services a discussion of changes in his services and
accommodations based on a special education disability eligibility category are
premature.



Findings of the Investigation

The following findings are based upon a review of documentation and interview with
the complainant and the district.

The findings of Issue One are incorporated herein by reference.

The parent made a written request for a special education evaluation to the district on
September 23, 2022 and the district responded to that request with a PWN to evaluate
the child to determine if he is eligible for special education and related services as a
child with a disability.

Emails indicated that the parent and district have exchanged information about 1) the
areas of concern by both the parent and school, 2) a review of the GEl, and 3) areas that
the district proposed to evaluate and areas that will rely on record review.

Emails from the parent show the parent requested Zoom or phone meetings due to
her health conditions.

An October 14, 2022 letter from the principal offered daily or weekly meetings in-
person, via Zoom or by phone call.

Applicable Regulations and Conclusions

The child is not currently receiving special education and related services. He was
referred for an initial special education evaluation on September 23, 2022.

At this point the role of parent participation during evaluation is outlined in 34 C.F.R.
300.305(b); 34 C.F.R. 300.300(d)(1) and K.A.R. 91-40-8(c), (d); KA.R. 91-40-27(e). It states
the district has an obligation to follow a process to gather information about the
student, including gathering input from the child's parent about the academic,
behavioral, and other concerns as well as assist in developing as evaluation plan. These
activities take place in the initial phases of an evaluation, referred to as a review of
existing data. The parent has a right to participate in the review of existing data, but that
participation may be obtained by the district using a variety of methods. K.A.R. 91-40-
8(d) states that the district “may conduct its review without a meeting.”



After speaking with the parent and reviewing the documents it is found that the district
is following regulation in including the parent in preparing for the evaluation. Upon
completion of the evaluation, the district is required to meet with the parent to make an
eligibility determination. When this evaluation reaches that point, the district will be
required to meet with the parent and offer alternative methods of participation for the
parent.

It is further found that because the student is currently being evaluated for special
education and related services under IDEA, and an eligibility decision has not yet been
determined, it is premature to investigate parental participation around the provision of
services and interventions.

Based on the foregoing, according to IDEA and Kansas special education regulations it
is not substantiated that parental participation was denied.

Right to Appeal

Either party may appeal the findings or conclusions in this report by filing a written
notice of appeal with the State Commissioner of Education, ATTN: Special Education
and Title Services, Landon State Office Building, 900 SW Jackson Street, Suite 620,
Topeka, KS 66612-1212. The notice of appeal may also be filed by email to
formalcomplaints@ksde.org. The notice of appeal must be delivered within 10 calendar
days from the date of this report.

For further description of the appeals process, see Kansas Administrative Regulations
91-40-51(f), which can be found at the end of this report.

Donna Wickham, Ph.D.

Donna Wickham, Complaint Investigator



K.AA.R. 91-40-5(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions of a
compliance report prepared by the special education section of the department by
filing a written notice of appeal with the state commissioner of education. Each notice
shall be filed within 10 days from the date of the report. Each notice shall provide a
detailed statement of the basis for alleging that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three department of
education members shall be appointed by the commissioner to review the report and
to consider the information provided by the local education agency, the complainant,
or others. The appeal process, including any hearing conducted by the appeal
committee, shall be completed within 15 days from the date of receipt of the notice
of appeal, and a decision shall be rendered within five days after the appeal process
is completed unless the appeal committee determines that exceptional
circumstances exist with respect to the particular complaint. In this event, the decision
shall be rendered as soon as possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires corrective action by
an agency, that agency shall initiate the required corrective action immediately. If, after
five days, no required corrective action has been initiated, the agency shall be notified
of the action that will be taken to assure compliance as determined by the
department. This action may include any of the following:

(A) the issuance of an accreditation deficiency advisement;
(B) the withholding of state or federal funds otherwise available to the agency;
(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph (f)(2)

10
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In the Matter of the Appeal of the Report
Issued in Response to a Complaint Filed
Against Unified School District No. 501,
Topeka Public Schools: 23FC501-004

DECISION OF THE APPEAL COMMITTEE

BACKGROUND

This matter commenced with the filing of a complaint on October 21, 2022, by the
parent, on behalf of her child, The student. In the remainder of this decision, the
parent will be referred to as "the parent," and the student will be referred to as "the
student." An investigation of the complaint was undertaken by a complaint investigator
on behalf of the Special Education and Title Services team at the Kansas State
Department of Education. Following the investigation, a Complaint Report, addressing
the parent’s allegation, was issued on October 31, 2022. That Complaint Report
concluded that there were no violations of special education statutes and regulations.

Thereafter, the parent filed an appeal of the Complaint Report. Upon receipt of the
appeal, an appeal committee was appointed, and it reviewed the original complaint
filed by the parent, the complaint report, the parent's appeal and supporting
documents, and the district's response to the appeal. The Appeal Committee has
reviewed the information provided in connection with this matter and now issues this
Appeal Decision.

PRELIMINARY MATTERS

A copy of the regulation regarding the filing of an appeal [KA.R. 91-40-51(f)] was
attached to the Complaint Report. That regulation states, in part, that: "Each notice
shall provide a detailed statement of the basis for alleging that the report is incorrect."
Accordingly, the burden for supplying a sufficient basis for appeal is on the party
submitting the appeal. When a party submits an appeal and makes statements in the
notice of appeal without support, the Committee does not attempt to locate the
missing support.

No new issues will be decided by the Appeal Committee. The appeal process is a
review of the Complaint Report. The Appeal Committee does not conduct a separate
investigation. The appeal committee's function will be to determine whether sufficient
evidence exists to support the findings and conclusions in the Complaint Report.



ISSUES ON APPEAL

There are two issues on appeal:

ISSUE ONE: USD #5071, in violation of state and federal regulations implementing the
Individuals with Disabilities Education Act (IDEA) failed to provide Free and Appropriate
Public Education (FAPE) to the student by not providing accommodations regarding
discipline.

Because there appears to be some mixing of issues in this appeal, the Committee finds
some clarification is needed. The first issue addressed in the complaint report is clearly
the issue of FAPE. The issue of parent participation is addressed in issue 2. Therefore,
the committee will address these issues separately, as did the investigator.

On page 2 of her appeal, the parent states “While | understand that The student is not
entitled to special education services or support, as a parent | should have a right to
have my concerns addressed...” However, in the next paragraph, the parent says “The
lack of response to meet, did absolutely interfere with The student receiving a FAPE...”
Issue one, as it is stated in the complaint report, is about, “FAPE to the student by not
providing accommodations regarding discipline.” The parent's appeal indicates that the
parent is asserting that the district's actions, or inactions, “did absolutely interfere with
The student receiving a FAPE.

However, FAPE is defined as special education and related services that are provided in
conformity with an IEP (34 C.F.R. 300.17). Without an IEP there is no FAPE obligation.
The complaint report accurately stated that the student has been referred for a special
education evaluation, but until it is determined if he is eligible for special education and
related services, an IEP has been developed, and consent to implement the initial IEP
has been obtained, a determination of denial of FAPE is impossible. There is simply no
FAPE obligation at this time. (See, Report, page 7).

The essential uncontested fact in this case is that this student does not have an IEP.
The appeal committee agrees with the finding of the investigator that, under this
circumstance, the denial of a FAPE is impossible precisely because there is no FAPE
obligation. Therefore, the appeal committee sustains the conclusion of the investigator
that the parent’s allegation that FAPE was denied to this student is not substantiated.



Issue 2: USD #501, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA),
failed to provide parent participation in the student’ IEP process.

This appears to be the focus of the parent's appeal. The investigator, on pages 8 and 9
of the report, correctly explains the limitations on the parent's right to participate in
educational decisions during an initial evaluation. The investigator said:

Emails indicated that the parent and district have exchanged information
about 1) the areas of concern by both the parent and school, 2) a review of
the GEI, and 3) areas that the district proposed to evaluate and areas that will
rely on record review.

Emails from the parent show the parent requested Zoom or phone meetings
due to her health conditions.

An October 14, 2022, letter from the principal offered daily or weekly
meetings in-person, via Zoom or by phone call. (Report, page 8).

In her conclusions, the investigator said:

The child is not currently receiving special education and related
services. He was referred for an initial special education evaluation on
September 23, 2022.

At this point the role of parent participation during evaluation is
outlined in 34 C.F.R. 300.305(b); 34 C.F.R. 300.300(d)(1) and KAR. 91-
40-8(c), (d); K ARR. 91-40-27(e). It states the district has an obligation to
follow a process to gather information about the student, including
gathering input from the child’s parent about the academic, behavioral,
and other concerns as well as assist in developing as evaluation plan.
These activities take place in the initial phases of an evaluation,
referred to as a review of existing data. The parent has a right to
participate in the review of existing data, but that participation may be
obtained by the district using a variety of methods. K.A.R. 91-40-8(d)
states that the district “may conduct its review without a meeting.”

After speaking with the parent and reviewing the documents it is found
that the district is following regulation in including the parentin
preparing for the evaluation. Upon completion of the evaluation, the



district is required to meet with the parent to make an eligibility
determination. When this evaluation reaches that point, the district will
be required to meet with the parent and offer alternative methods of
participation for the parent.

It is further found that because the student is currently being
evaluated for special education and related services under IDEA, and
an eligibility decision has not yet been determined, it is premature to
investigate parental participation around the provision of services and
interventions.

The investigator's conclusion that the parent properly participated in the evaluation
process is supported by a long series of correspondence through e-mail exchanges,
many of which are identified on page 2 and page 3 of the complaint report, and in the
parent’'s appeal. In addition, the parent was provided with a Prior Written Notice (PWN),
proposing an evaluation that described the kinds of assessments the district planned
for the evaluation of this student. The parent provided written consent for the
proposed evaluation. The very act of providing consent for the proposed assessments
constitutes at least some participation in the evaluation process.

In her appeal, the parent says the investigator’s report “completely disregards that |
had asked for an alternative means of meeting participation, which was Zoom.”

The parent’s appeal cites 34 C.F.R 300.501(b) and (c), stating that parents of a child with
a disability must be afforded an opportunity to participate in meetings with regard to
identification and evaluation and to be involved in placement decisions. It is important
to note, however, that this regulation states these rights belong to “parents of a child
with a disability.” A “child with a disability” is defined in 34 C.F.R. 300.8 as a child who
has been evaluated and found to have a disability and to have a need for special
education and related services. The student who is the subject of this complaint has
not yet met that requirement, and is not a child with a disability for the purposes of 34
C.F.R.300.501(b) or (c).

Rather, the provisions regarding parent participation during an initial evaluation are
specified in 34 C.F.R. 300.305. That is the regulation that is relevant to this complaint
issue. That regulation says the district has an obligation to follow a process to gather
information about the student, that involves a review of existing data and information
provided by the parent. These activities take place in the initial phases of an evaluation.
The parent has a right to participate in the review of existing data, but, pursuant to
K.A.R. 91-40-(d) the district may conduct its review without a meeting. Therefore, there



is nothing in these regulations that requires that the district fulfilling the limited
requirements for parent participation in an initial evaluation (in 34 C.F.R. 300.305) do
so by conducting a meeting. Accordingly, even if the district failed to agree to an
alternative means of meeting participation for the parent (and the appeal committee
makes no such finding), such as Zoom, that fact, standing alone, is not a violation of

law.

For the reasons stated above, the findings and conclusions in the report regarding
Issue 2 are sustained.

Related Commentary regarding Issue One

Although not a part of this appeal, the appeal committee believes that, for issue one, it
is important to clarify the duties that a school district does have when a district is
deemed to have knowledge that a child is a child with a disability because a parent
requests a special education evaluation.

Under the provisions of 34 C.F.R. 300.534, the district is deemed to have knowledge
that the student has a disability when, along with other specified reasons, a parent has
requested an initial evaluation for special education and the student has engaged in
behavior that has violated a district code of conduct. Thus, on the date this parent
requested an evaluation, September 23, 2022, and thereafter when the student was
subjected to suspension, the parent had the right to assert any of the protections of
special education relating to disciplinary removals. This interpretation is supported in a
recent OSERS guidance document. In Questions and Answers addressing the Needs of
Children with Disabilities and the IDEA's Discipline Provisions, 81 IDELR 138 (OSERS

2022). In that guidance document, OSERS says (at Question I-1):

Question When are children who have not yet been determined eligible for special education and

[-1:
Answer:

related services under IDEA entitled to the discipline protections?

A child who has not yet been identified as eligible for special education and related
services under the IDEA and has violated a code of student conduct -- and their parent --
may assert any of IDEA's discipline protections in circumstances where the LEA is
deemed to have knowledge that the child is a "child with a disability" before the behavior
that precipitated the disciplinary action occurred (see Question I-2 for further information).
34 C.F.R. § 300.534(a).

There are specific exceptions to when an LEA must be deemed to have knowledge as
described above. An LEA would not be deemed to have knowledge if the parent did not
allow the LEA to conduct an evaluation of the child pursuant to 34 C.F.R. 88 300.300
through 300.311 or refused special education and related services under IDEA. Also, an
LEA would not be deemed to have knowledge if the child has been evaluated in



Question
I-4.

Answer:

accordance with 34 C.F.R. 88 300.300 through 300.311 and determined not to be a child
with a disability under IDEA. 34 C.F.R. § 300.534(c)(2).

What disciplinary protections are available to a child who has been referred for an
evaluation under IDEA and is removed for a violation of the school's code of student
conduct prior to a determination of eligibility?

If a child engages in behavior that violates the school's code of student conduct prior to a
determination of their eligibility for special education and related services and the LEA is
deemed to have knowledge that the child is a child with a disability, the child is entitled to
all of IDEA's protections afforded to a child with a disability, unless a specific exception
applies. In general, once the child is properly referred for an evaluation under IDEA, the
LEA would be deemed to have knowledge that the child is a child with a disability for
purposes of IDEA's disciplinary provisions. However, under 34 C.F.R. 8 300.534(c)
and as noted above, the LEA is considered not to have knowledge that a child is a child
with a disability if the parent has not allowed the LEA to conduct an evaluation of the child
under IDEA, if the parent has refused special education and related services, or if the
child has been evaluated and determined not to be a child with a disability under IDEA.
In these instances, the child and the parent may not assert any of the disciplinary
protections available under the IDEA and the LEA may utilize the same measures
applicable to children without disabilities who engage in comparable behavior. However,
as set out in 1-6 below, certain additional conditions may apply. (Bold print added for
emphasis).

That brings up the question of when may a parent assert the disciplinary protections of
special education and what are the disciplinary protections that may be asserted by
parents?

The disciplinary protections begin on the date on which a district is deemed to have
knowledge that the student is a child with a disability and the student is suspended
from school for more than ten school days without educational services. When both of
those events occur, a parent may assert the right to:

Request that educational services be provided to the child during suspension,
although in another setting;

Request that the district conduct a manifestation determination review and, if
the behavior is a manifestation of the suspected disability to terminate the
suspension; and

Request a due process hearing, request mediation, or submit a formal
complaint.

The parent in this case chose to file a formal complaint. That complaint included
allegations regarding a failure to provide a FAPE and a failure to provide for a level of
participation the parent believed was required. That complaint, and this appeal, did not

6



allege that the student had been suspended for more than ten school days without
educational services after the parent requested the student's initial evaluation on
September 23, 2022, which request would have triggered the disciplinary protections
listed above.

It should also be noted that even if a child is suspended for more than ten school days
in a school year, those suspensions do not count toward providing disciplinary
protections when a parent has refused to consent to an initial evaluation (See 34 C.F.R.
300.534(c)(1)(ii). In that case, the suspensions without educational services are only
counted beginning the date the parent makes another request for an evaluation.

Another related question is “What constitutes a suspension of a child with a disability?”

A suspension of a child with a disability occurs when a school district removes a child
from the educational setting described in the child’s IEP for disciplinary reasons.

When a child does not have an |EP, but the parent has requested an initial
evaluation, a suspension occurs when a school district removes the student
from the regular education classroom for disciplinary reasons and does not
provide educational services in an alternative setting. That means, for example,
sending the student home or sending the student to the office (with or without
educational services).

A suspension does not include when a parent voluntarily keeps their child at
home instead of sending their child to school.

A suspension also does not include when a student is sent to an alternative
setting within the school building in accordance with a Section 504 Plan or a
General Education Intervention Plan for the student to help the student obtain
needed respite or to develop skills to enable the student to be successful.

A suspension also does not include students who voluntarily go to another
setting within the school building in accordance with a Section 504 Plan or a
General Intervention Plan that permits students to voluntarily remove
themselves to alternative location to relieve anxiety or to work on controlling
their behavior.



CONCLUSION

The Appeal Committee concludes that the complaint report is sustained in its entirety.

This is the final decision on this matter. There is no further appeal. This Appeal
Decision is issued this 1st day of December 2022.

APPEAL COMMITTEE:
Crista Grimwood
Brian Dempsey

Ashley Niedzwiecki
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KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #246
ON OCTOBER 12, 2022

DATE OF REPORT NOVEMBER 11, 2022

This report is in response to a complaint filed with our office on behalf of Student by
his mother, Parent. In the remainder of the report, cc will be referred to as “the
student” and Parent will be referred to as “the mother” or “the parent”.

The complaint is against USD #246 (Northeast Public Schools) who contracts with
Southeast Kansas Interlocal #637 to provide special education and related services to
students enrolled in USD #246. In the remainder of the report, "USD #246," the
“school,” the “district” or the “local education agency (LEA)” shall refer to both of these
responsible agencies.

The Kansas State Department of Education (KSDE) allows for a 30-day timeline to
investigate a child complaint and a complaint is considered to be filed on the date it is
delivered to both the KSDE and to the school district. In this case, the KSDE and USD
#246 received the complaint on October 12, 2022.

Investigation of Complaint

Nancy Thomas, Complaint Investigator, interviewed the parent by telephone on
October 18, 2022. A second interview was conducted with the parent on November 7,
2022.

USD #246 made the following school staff available for phone interviews as noted
below:

e Chris Hattabaugh, Principal at Northeast Junior High School (NEJHS) in USD
#246 on October 28 and November 7, 2022
e Renee Scales, Special Education Teacher at NEJHS, on October 28, 2022



Ray Streeter, Superintendent of USD #246, on October 31, 2022

Stacey Thompson, Paraeducator at NEJHS, on November 2, 2022

Erik Stone, Paraeducator at NEJHS, on November 2, 2022

Starla Parsons, General Education Teacher at NEJHS, on November 4, 2022

Wendy O'Rand, General Education Teacher at NEJHS, on November 4, 2022
Amanda Hribar, General Education Teacher at NEJHS, on November 4, 2022

In completing this investigation, the Complaint Investigator reviewed documentation

provided by both the parent and the LEA. The following materials were used as the

basis of the findings and conclusions of the investigation:

Individualized Education Program (IEP) dated April 11, 2022

Prior Written Notice (PWN) for Identification, Initial Services, Placement, Change
in Services, Change in Placement, and Request for Consent for a substantial
change of placement dated April 11, 2022

Emails dated August 17, 2022 at 12:20 p.m., 12:24 p.m., and 12:32 p.m. between
the special education teacher, Ms. Scales, and the parent

Emails dated August 23, 2022 at 7:19 a.m., 9:02 a.m., 9:04 a.m., and 9:15 a.m.
between the NEJHS principal, Mr. Hattabaugh, and the parent

Parent Meeting Notes dated August 29, September 30, and October 20, 2022
written by Mr. Hattabaugh

Parent Meeting Notes dated September 30, October 4, and October 20, 2022
written the USD #246 superintendent, Mr. Streeter

IEP dated October 19, 2022

Copies of IEP team meeting notes from the October 19 and October 21, 2022
IEP team meeting

PWN for a material change of services and a substantial change of placement
dated October 19, 2022 and signed by the parent on October 21, 2022
2021-22 School Year Calendar for USD #246

Copy of the student’s class schedule between August 18 and August 25, 2022
Copy of the student’s class schedule between August 25 and August 29, 2022
Copy of the student’s class schedule between August 29 and September 12,
2022

Copy of the student’s class schedule between September 13 and October 2,
2022



Copy of the student's class schedule between October 3 and October 24, 2022
Copy of the student's class scheduled from October 24, 2022 to present time
Chart showing the student's schedule changes and rationale for each change
Paraeducators’ class assignments for the 2022-23 school year

Billing records and case notes for the Social Worker between September 1 and
October 31, 2022

Student’s attendance records for the 2022-23 school year

Student’s discipline records dated between December 22, 2021 and October 24,
2022

Text message, phone and correspondence log between Mr. Streeter and the
parent dated September 28 through October 20, 2022

Emails between Mr. Hattabaugh, and the parent dated August 17 through
October 24, 2022

Emails between the special education teacher, Ms. Scales; the three general
education teachers, Ms. O'Rand, Ms. Parsons, and Ms. Hribar; and the athletic
director/coach, Kevin Wicker, dated August 30 through September 13, 2022
Response to the allegations dated October 26, 2022 written by Jessica Crager,
Assistant Director, SEK Interlocal #637

The Viking Virtues, school-wide positive behavior support plan

Discipline Chart for the 2022-23 school year created by Mr. Hattabaugh

Background Information

This investigation involves an eleven-year-old male student with medical diagnoses of
Attention Deficit Hyperactivity Disorder (ADHD) and Disruptive Mood Dysregulation
Disorder (DMDT) who is enrolled in the sixth grade in USD #246. The student
transferred into the Northeast Junior High School from Northeast Elementary School at
the beginning of the 2022-23 school year. He was originally evaluated and found
eligible for special education and related services on February 13, 2020 under the
exceptionality category of Other Health Impaired (OHI). In addition to the services

required by his IEP, the student currently receives services from a therapist and
medication management through the Crawford County Mental Health Center.



Issues

The Individuals with Disabilities Education Act (IDEA) and Kansas Special Education for
Exceptional Children Act give KSDE jurisdiction to investigate allegations of
noncompliance with special education laws that occurred not more than one year from
the date the complaint is received by KSDE (34 C.F.R. 300.153(c); KA.R. 91-40-51(b)(1)).

Based upon the written complaint and an interview, the parent raised four issues that
were investigated.

ISSUE ONE: The USD #246, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
implement the student’s IEP as written, specifically the special education and
related services, during the 2022-23 school year.

Positions of the Parties

The parent reported that the school district did not follow the student’s IEP when he
transitioned to sixth grade at NEJHS at the beginning of the 2022-23 school year. The
parent believes this failure resulted in multiple behavioral incidents which caused the
student to be suspended from school at the beginning of the 2022-23 school year.

In fifth grade, the student had many disciplinary incidents and the IEP team tried
multiple interventions to help the student be successful. During second semester, the
student was placed in the special education setting for the majority of the school day
and this was found to be effective. The student’s IEP was reviewed and revised on April
11, 2022 to reflect this more restrictive setting and USD #246 provided the parent with
a PWN requesting consent for a significant change of placement during the 2022-23
school year.

However, USD #246 placed the student in all general education classes with
paraeducator support for sixth grade. Once school started, the student began
displaying inappropriate behaviors at school and USD #246 changed the student's
schedule multiple times to include more services and supports; however, the student
continued to have multiple disciplinary referrals. The parent noted the IEP team met



on October 21, 2022 and changed the student's placement to be in the special
education setting the majority of the school day.

In addition, the parent reported that the April 11, 2022 IEP was revised to add ten
minutes of social work services for a total of 20 minutes per week beginning in sixth
grade. However, the student did not start to receive these services until mid-
September because of a staffing issue and then he missed several sessions because of
being suspended.

USD #246 acknowledged that the social work services were not provided until
September 16, 2022 due to a late resignation and the new social worker not being
available to start until after the school year began. The district noted that the IEP team
met on October 21, 2022 and developed a plan to provide compensatory social work
services to the student.

USD #246 also acknowledged that the April 11, 2022 IEP was not implemented as
intended at the beginning of sixth grade due to a paperwork error. The IEP document
provided to the district by Southeast Kansas Interlocal #637 (SEK #637) was not
updated to reflect the changes made at the April 11, 2022 IEP team meeting. The error
in the IEP document was not found until the parent filed this child complaint on
October 12, 2022 because none of the staff at NEJHS had any reason to suspect the
IEP was incorrect. USD #246 noted that staff were all unfamiliar the student because
he had just transferred from the elementary school to NEJHS and the superintendent,
building principal, and special education teacher all started employment in USD #246
at the beginning of the 2022-23 school year.

However, once USD #246 became aware of the error, the student's IEP team was
reconvened on October 19 and again on October 21, 2022 and the IEP was changed to
include the more restrictive setting with parent consent.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and LEA staff in USD #246.



The student had two IEPs in effect during the 2022-23 school year. The first IEP was
developed on April 11, 2022. This IEP showed the student was to receive 175 minutes
per day of specialized instruction in the special education setting, 85 minutes per day
of special education support in the general education setting, 10 minutes of behavior
consultation every ninth week, and 10 minutes per week of social work services
through the end of fifth grade during the 2021-22 school year. Beginning in the sixth
grade, this IEP showed the student was to receive 20 minutes per week of specialized
instruction in the special education setting, 85 minutes per day of special education
support in the general education setting, and 10 minutes per week of social work
services.

However, the parent reported and the Prior Written Notice (PWN) for Identification,
Initial Services, Placement, Change in Services, Change in Placement, and Request for
Consent for a substantial change of placement dated April 11, 2022 stated that during
the “IEP school year” the student would receive 85 minutes of para support during
specials and recess and 175 minutes of pull-out services in the special education
setting every day due to “his explosive behavior”. In addition, the IEP team agreed to
add 10 additional minutes per week of social work for a total of 20 minutes per week.
The PWN signed by the parent on April 11, 2022 does not address the deletion of the
behavior consultation services for the 2022-23 school year.

The second IEP was developed during IEP team meetings held on October 19 and
continued on October 21, 2022. This IEP showed the student was to receive 330
minutes per day of specialized instruction in the special education setting and 50
minutes per day of special transportation. In addition, this IEP requires that the
student receive 30 minutes per week of social work services between October 24 and
November 25, 2022 to include 50 minutes of compensatory services. Beginning on
November 28, 2022, the student will receive 20 minutes per week of social work
services. The PWN for a significant change in placement and a material change in
services was signed by the parent on October 21, 2022 included this same
information.

Documentation and interviews found that the April 11, 2022 IEP provided by the SEK
#637 did not match the PWN provided and consented to by the parent on that same



date. USD #246 acknowledged that the April 11, 2022 IEP was not implemented as
intended at the beginning of sixth grade due to this paperwork error.

School staff reported the error in the IEP document was not found until the parent
filed this child complaint on October 12, 2022 because none of the staff at NEJHS had
any reason to suspect the IEP was incorrect. USD #246 noted that staff were all
unfamiliar the student because he had just transferred from the elementary school to
NEJHS and the superintendent, building principal, and special education teacher all
started employment in USD #246 at the beginning of the 2022-23 school year.

As a result of this situation, Chris Hattabaugh, Principal, reported he has created a
chart that compares the NEJHS students’ schedules with the services shown in their IEP
document and PWN as a means of verifying data received from the SEK #637. Mr.
Hattabaugh also reported NEJHS will start a school-wide positive behavior support plan
for all students based on the “Viking Virtues” at the beginning of the second semester
of the 2022-23 school year.

Ray Streeter, Superintendent, noted that he now visits with staff from SEK #637 on a
weekly basis to monitor for any concerns. Mr. Streeter reported the district has 34
students with IEPs in the elementary building; 31 students with IEPs in the middle
school building, and 27 students with IEPs in the high school building. He indicated that
the district is reviewing its procedures to ensure more efficient and effective transitions
between school buildings for these students.

Documentation found that August 17, 2022 was the first day of school for the student
in the 2022-23 school year. On August 17, 2022 at 12:20 p.m., Renee Scales, Special
Education Teacher, emailed the parent stating,

| just wanted to reach out and touch base with you about the student's

class schedule. I have put him out in the regular education class with para

supportin all classes to see how he does. If | find that this is not working,

we will set up a meeting to see how to proceed.

The parent responded to this email at 12:24 p.m. and asked, “What is the reason for
para support? Sene [sic] he is out in regular class room?” Ms. Scales responded back at



12:32 p.m. stating, “Para support is to help him if he is struggling with his work and to
help keep him on task.”

The parent reported that she believed that the student would be spending the majority
of his day in the special education setting so there would be no need to provide a
paraeducator to support services in the regular education setting. However, the parent
acknowledged she did not communicate any further with staff in USD #246 about the
apparent discrepancy between the services required by the April 11, 2022 IEP and the
sixth grade class schedule proposed from the special education teacher.

USD #246 acknowledged that the social work services were not provided during the
first three weeks of the school year until September 16 and again on October 2, 2022
due to a staffing issue. Documentation subsequently shows the social work services
were not provided to the student on September 23, September 30, and October 21,
2022 due to the student being assigned to either in-school or out-of-school
suspensions on these dates. Interviews and documentation found the LEA and the
parent discussed the missing social work services and determined a total of 50
minutes of compensatory services to be provided to the student at the IEP team
meeting held on October 21, 2022.

Applicable Regulations and Conclusions

Federal regulations at 34 C.F.R. 300. 300.323(c)(2) require school districts to ensure
that as soon as possible following the development of the IEP, special education and
related services are made available to the child in accordance with the child's IEP. In
addition, state regulations implementing the Kansas Special Education for Exceptional
Children Act at KA.R. 91-40-19(a) require each school district, teacher, and related
services provider to provide special education and related services to the child in
accordance with the child's IEP.

In this case, USD # 246 acknowledged that the special education and social work
services in the student's IEP dated April 11, 2022 IEP were not provided as required at
the beginning of the 2022-23 school year. Interviews and documentation found the
student did not receive the required 20 minutes per week of social work services prior
to the employment of a social worker at NEJHS during the weeks of August 22, August



29, and September 5, 2022. In addition, social work services were not provided prior to
IEP team meeting held on October 21, 2022 during the weeks of September 19,
September 26, and October 17, 2022. A total of only 40 minutes out of a possible 160
minutes of social work services was provided prior to the October 21, 2022 IEP team
meeting. However, the district and the parent did agree to the provision of 50 minutes
of compensatory social work services between October 25 and November 28, 2022.

USD #246 also acknowledged that the student only received 85 minutes per day of
specialized instruction in the general education setting and a total of 20 minutes per
week of specialized in instruction in the special education setting for the first eight
weeks of the 2022-23 school year instead of the required 175 minutes per day of
specialized instruction in the special education setting between August 17 and October
21,2022.

Based on the foregoing, a violation of special education statutes and regulations is
substantiated for failing to comply with federal regulations at 34 C.F.R. 300.
300.323(c)(2) and state regulations at K.A.R. 91-40-19(a) which require each school
district to ensure that as soon as possible following the development of the IEP, special
education and related services are made available to the child in accordance with the
child's IEP during the 2022-23 school year.

In addition, federal regulations at 34 C.F.R. 300.503(a) that require school districts to
provide parents with prior written notice a reasonable time before they propose or
refuse to initiate or change the identification, evaluation, or educational placement of
the child or the provision of FAPE (free appropriate public education) to a child who
has or is suspected of having a disability. Kansas state regulations at K.A.R. 91-40-
27(a)(3) require school districts to obtain parent consent before making a material
change in services or a substantial change in placement. A material change in services
is defined as a 25% or more change in the amount of any one service and a substantial
change of placement is defined as any change that affects 25% or more of the
student’s school day.

In this case, the April 11, 2022 IEP required behavior consultation services once every
ninth week beginning April 11 and ending on May 18, 2022. However, the PWN dated
April 11, 2022 does not mention the deletion of these services from the student's IEP



beginning in the sixth grade on August 18, 2022. This proposed alteration to the IEP
resulted in a 100% change in services for the student.

Based on the foregoing, a violation of special education statutes and regulations is
substantiated for failing to comply with federal regulations at 34 C.F.R. 300.503(a) and
state regulations at K.A.R. 91-40-27(a)(3) which require school districts to obtain parent
consent before making a material change in services during the past 12 months.

ISSUE TWO: The USD #246 in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
implement the student’s IEP as written, specifically the behavior intervention
plan (BIP), during the 2022-23 school year.

Positions of the Parties

The parent stated in her original complaint form, “I am concerned that my child's IEP is
not being done and followed. We have met and I've made requests for things to be
changed and updated and followed. He is still having tremendous troubles so | know
they're not doing what | asked and was agreed to.”

The parent clarified this concern during an interview on October 18, 2022 and
indicated her concern was that the student’s behavior intervention plan was not being
followed by the new principal and new classroom teachers. She reported that the
student had been suspended both in-school and out-of-school multiple times already
this school year.

USD #246 denied the parent’s allegation and reported that all staff working with the
student at NEJHS were provided a copy of the student’s “IEP at a Glance” prior to the
first day of day of school for the 2022-23 school year. The BIP was further clarified with
staff through emails from the special education teacher and principal during the first
quarter. School staff reported that the BIP requires staff to use a step-by-step system
of “re-direct, re-direct, take a break”. The Discipline Log in the district's student
information system is used to document the effectiveness of the BIP. School staff also
indicated that the BIP was updated at the October 21, 2022 IEP team meeting to
include strategies for successfully transitioning between classes at parent request.
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Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and LEA staff in USD #246.

The findings of Issue One are incorporated herein by reference.

Every school staff interviewed consistently reported that the steps in the student’s BIP
were followed by all staff as the way to respond to inappropriate behavior in the
classroom. The steps were to 1) re-direct, step away for 5 minutes 2) re-direct and step
away for 5 minutes 3) give the student a brain break to walk around in order to re-
focus and 4) Remove from class if student becomes disruptive.

Notes of the August 29, 2022 meeting between the parent, the principal and the
special education teacher state the purpose of the meeting was “to make sure we are
following the student’s behavior intervention plan.” The notes indicate that the special
education teacher and the principal wanted to be “crystal clear in expectations”.

USD #246 provided copies of multiple emails dated August 30 through September 13,
2022 documenting questions and clarifications steps in the student's BIP. These emails
were between the special education teacher, Ms. Scales; the three general education
teachers, Ms. O'Rand, Ms. Parsons, and Ms. Hribar; and the athletic director/coach,
Kevin Wicker.

The April 11, 2022 IEP indicated that the student's behavior impedes his learning and
the learning of others. This IEP included two reading goals and one goal related to
behavior as well as a BIP and the functional behavioral assessment (FBA) completed
when the student initially qualified for special education services in the third grade.

The student’s goal states, “In one IEP year, when the student is presented with a

situation which upsets him, he will practice safe and respectful prosocial skills 100% of
the time during a two week period.”
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The present level of functional and academic performance (PLFAAP) states,

The student easily responds after he has calmed down. The team had
identified it is not a skill he cannot do, rather managing his anger and
frustration. It has been determined Social Skills Instruction is not necessary
at this time as the student knows the skill, he just doesn't apply it until he
is calm .. .The team has increased the student’s resource time to include
math and science and social studies due to the amount of negative
behavioral outbursts. The team will be monitoring the student’s progress
in that setting to earn back more time in the general education setting.
When the parent expressed concern about being away from peers and
wanting to reinitiate peers, the data didn't encourage re-integration at the

time.

The BIP states,

When the student's behaviors increased before Christmas 2021, the
principal called a team meeting early in January 2022 to discuss restricting
the student's placement based on inability to stay in the general education
setting. The student was angry, telling staff “No”, cussing, throwing
materials, running out of class, and unable to calm down as exhibited
successfully prior. Mom agreed to pull the student in to the resource room
as an intervention knowing his IEP was coming up shortly and we would
discuss progress at that meeting if we were to continue or not . . . Meeting
4/11/22: the team discussed progress as identified through data collection
of daily point sheets . .. 3@ Quarter: Goal met. Placement appropriate. The
team assumes if put around grade level peers at this time he may be able
to handle it. The team will continue to monitor . .. 4" quarter: Goal on track
to be met. Even though data sheets show the placement is appropriate, it
is a concern for both mom and school staff that the student is away from
non-identified peers for 43% of his school day with a para to two students.
This is the most intense behavioral intervention in the general education

setting.
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The BIP then states,

The team has agreed to: a) continue placement as status quo b) discussion
of a more restrictive environment ¢) discussion of a plan of reintegration
d) when the student exhibits the following behaviors he will be suspended
e) when the student exhibits the following behaviors, he will be in-school
suspension f) when the student exhibits the following behaviors he will be
removed to the resource room short term g) when the student exhibits
the following 2 behaviors he will earn back the inclusionary setting h) the
team will review as designated by the school calendar (end of first quarter
2022 as a 6" grader) and decide if placement is still appropriate.

USD #246 acknowledged that the student's placement was not “status quo” as
described in the April 11, 2022 1EP due to a clerical error which caused school staff to
mistakenly change the student’s placement in the special education setting from the
original 43% of the school day in the special education setting to all general education
classes with daily paraeducator support and 20 minutes per week of special education
support in the special education setting.

USD #246 also acknowledged that the no data sheet or data charts were used to
monitor the student’s behavior during the first quarter of the 2022-23 school year. No
documentation was provided to demonstrate the sixth grade team discussed and
determined the specific behaviors that would lead to suspension, in-school
suspension, removal to the resource room, or earning back the inclusionary setting as
outlined in the BIP.

The October 21, 2022 IEP also indicates that the student's behavior impedes his
learning and the learning of others. This IEP includes one reading goal, one math goal,
and one goal related to behavior as well as a BIP. The student’s goal states, “Beginning
10/24/22, and for the duration of the current IEP, the student will demonstrate
appropriate social behaviors by recognizing and expressing feelings to both peers and
adults in an appropriate manner, with no more than 1 report of an inappropriate
behavior each week.” The baseline for this goal reflects the student currently displaying
inappropriate behavior on a daily basis.
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The BIP included in the October 11, 2022 IEP identifies disrespect and refusal and the
problem behaviors to be addressed. The “re-direct, re-direct, take a break” steps are
included in the step-by-step plan for addressing minor behaviors and ultimately
removal from the classroom for major behaviors. The BIP then describes specific
behaviors that are considered minor and those that are considered major; includes a
plan for positive reinforcement for appropriate behavior; a plan for preventing
behavior in the classroom and hallway settings, and a system for collecting data.

Applicable Regulations and Conclusions

Federal regulations at 34 C.F.R. 300.324(a)(2)(i) require school districts to consider the
use of positive behavioral intervention and supports, and other strategies to address
any behavior that impedes the child's learning or the learning of others. The IDEA does
not specify any requirements for what must be included in a BIP; however, if a BIP is
developed, it must be part of the student’s IEP.

Federal regulations at 34 C.F.R. 300. 300.323(c)(2) require school districts to ensure
that as soon as possible following the development of the IEP, special education and
related services are made available to the child in accordance with the child's IEP. In
addition, state regulations implementing the Kansas Special Education for Exceptional
Children Act at KA.R. 91-40-19(a) require each school district, teacher, and related
services provider to provide special education and related services to the child in
accordance with the child's IEP.

In this case, the student's IEP in effect at the beginning of the 2022-23 school year was
dated April 11, 2022 and included a description of behavioral concerns in the PLFAAP,
an IEP goal to address the behavioral concerns, and a BIP that called for a “status quo”
placement of 43% of the school day spent in the special education setting as well as a
list of items that the IEP team had agreed to:

a) continue placement as status quo

b) discussion of a more restrictive environment

C) discussion of a plan of reintegration

d) when the student exhibits the following behaviors he will be suspended

e) when the student exhibits the following behaviors, he will be in-school

suspension
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f) when the student exhibits the following behaviors he will be removed to the
resource room short term
g) when the student exhibits the following behaviors he will earn back the
inclusionary setting
h) the team will review as designated by the school calendar (end of first quarter
2022 as a 6" grader) and decide if placement is still appropriate.
USD #246 provided no documentation showing any of the items on the list included in
the BIP were ever discussed or determined.

It is noted that school staff met with the parent on August 29, 2022 to review the
student’s behavior intervention plan so that everyone was “crystal clear” on the
expectations. However, It is unclear if the entire copy of the April 11, 2022 IEP was ever
reviewed by school staff because the BIP specifically addresses the percentage of time
in the special education setting and the PLAAFP states “When the parent expressed
concern about being away from peers and wanting to reinitiate peers, the data didn't
encourage re-integration at the time.” Even with the clerical error on the services
summary of the IEP, had the entire IEP been reviewed, school staff would have been on
notice that the PLAAFP, BIP, and services summary were not aligned and further
investigation and clarification was needed in order to determine a free appropriate
public education (FAPE) for this student.

Based on the foregoing, a violation of special education statutes and regulations is
substantiated for failing to comply with federal regulations at 34 C.F.R. 300.
300.323(c)(2) and state regulations at K.A.R. 91-40-19(a) which require each school
district to ensure that as soon as possible following the development of the IEP, special
education and related services, including the BIP, are made available to the child in
accordance with the child’s IEP during the 2022-23 school year.

ISSUE THREE: The USD #246, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
follow appropriate disciplinary procedures during the 2022-23 school year.
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Positions of the Parties

The parent reported USD #246 has not implemented the student's IEP or the BIP since
the beginning of the 2022-23 school year which has resulted in a significant increase in
inappropriate behavior and multiple in-school (ISS) and out-of-school (OSS)
suspensions. The parent believes the school staff are targeting him because they do
not want to deal with his behaviors and would prefer to just “kick him out of school.”

According to school records, USD #246 reported the student has not been suspended
from school ten consecutive school days or a total of ten school days cumulatively with
a pattern. The school believes no special disciplinary procedures were required by the
IDEA at that point in time.

However, as a result of conducting an informal internal review of policies, procedures,
and practices related to discipline of students with disabilities, USD #246 indicated
staff will now keep written documentation of the implementation of the IEP during any
assigned ISS. In addition, the SEK #637 will train all key district decision makers on
Chapter 13, Suspension and Expulsion of Children with Disabilities for Disciplinary
Violations, from the Kansas State Department of Education Special Education Process
Handbook.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and LEA staff in USD #246

The findings of Issues One and Two are incorporated herein by reference.

Documentation and interviews found that the student began exhibiting inappropriate
behavior in the school setting on August 17, 2022. The student's class schedule was
changed on August 25, August 29, September 13, October 3, and October 24, 2022 in
an effort to avoid “personality clashes” with teachers and other students and to
provide more support in the special education setting.
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According to school records and the discipline log, the student was assigned ISS on
September 23, September 25, October 6, October 12, October 13, and October 14,
2022. The student was assigned OSS on September 29 and September 30, 2022.

District staff reported the student did not receive any special education services while
in ISS and, therefore, those days would count as a full days of OSS for the purposes of
determining if any special procedures were required under the IDEA.

On October 20, 2022, the parent, superintendent, and principal met to discuss
concerns with the most recent disciplinary incident. The parent reportedly stated that
the student would not go to ISS or he will not be in OSS because the issues resulting in
disciplinary action were the school's fault.

Applicable Regulations and Conclusions

Federal regulations, at 34 C.F.R. 300.530, allow for students with disabilities to be
removed from their current educational placement for up to 10 school-days
consecutively or up to 10 school-days cumulatively with a pattern of behavior in a
school year, without educational services, and before specific procedures and
timelines must be followed to ensure the behavior resulting in the disciplinary action is
not a manifestation of the child's disability.

In this case, the student has only been assigned ISS and OSS for a total of eight days
during the 2022-23 school year. For this reason, there is no reason for the district
follow any special procedures related to discipline of students with disabilities at this
time.

The evidence presented supports the finding that USD #246 has followed appropriate
disciplinary procedures required by the IDEA at this point in time. Based on the
foregoing, a violation of special education statutes and regulations is not substantiated.

ISSUE FOUR: The USD #246 in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
appropriately respond to the parent's request for the student to transition
between classes at a different time than peers during the 2022-23 school year.
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Positions of the Parties

The parent reported that the school did not include her request for the student to be
supervised during class transitions in the hallway in the IEP even though she met with
the building principal and the superintendent several times during the first quarter of
the 2022-23 school year.

The school district reported,

USD #246 administration, in an attempt to resolve parental concerns for a
variety of issues, including concerns outside of the scope of the IEP, met
with the parent and communicated with the parent a number of times.
There may have been times where administration was attempting to solve
concerns by addressing them as they for any student and did not believe
it was directly related to the student’s special education plan. In regards to
transition between classes, USD 246 administration were operating off
what they would do for any student and agreed to provide supervision
between classes using school-wide supports available for all students. They
did not believe this was an IEP issue as it is an accommodation they would
do for any student.

On 10/21/22, the team developed a specific plan for transitioning between
classes, beyond what was previously provided as USD 246 would do for all
students, and is now part of the IEP as an accommodation as well as a
preventative measure in the BIP. As there may be some confusion between
what requests are available as accommodations for all students as part of
school-wide supports, and what are IEP specific requests related to his
disability, we have appointed two main points of contact for the parent.
When she has a request related to the |EP, it shall be directed to the special
education teacher, and all other requests will be directed to the building
principal. This strategy is to ensure requests can be appropriately
responded to as required.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and LEA staff in USD #246.
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The findings of Issues One, Two, and Three are incorporated herein by reference.

Documentation shows that a re-entrance meeting between the principal and the
parent was held on September 30, 2022 following an out-of-school suspension. During
this meeting, the parent requested that the student have supervision during transition
time. The principal arranged for a classroom paraeducator to accompany the student
in the hallways during each transition time.

On October 4, 2022, the parent, superintendent, and Chris Ratzlaff, the SEK #637
representative, met to discuss the student’s behavior. School staff indicated that the
student was not being cooperative with the paraeducators during transition periods
and often refused to wait, argued with staff, and was disrespectful. An IEP team
meeting was scheduled for October 19, 2022 to discuss the ongoing behavioral
concerns.

Notes from the IEP team meeting held on October 19, 2022 and concluded on October
21,2022 state,
Team discussed parent request regarding transitions between classes.
Currently, school staff were attempting to transition with the student but
he would run from staff and take off in the hallway. Team determined the
best option is for the student to be prompted to leave the classroom 2
minutes early and will sit in the front office in order to avoid any issues
during the transition process. Once all kids are out of the hallway, the
student will go to his classroom on his own.

The meeting was continued until October 21, 2022 at which time the IEP team
determined the best placement for the student was in the special education setting for
all core classes with continued participation in Fitness, PE and Lunch. School staff
provided the parent with a PWN and the parent gave written consent for the material
change of services and a significant change of placement.
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Applicable Regulations and Conclusions

Federal regulations at 34 C.F.R. 300.322(a) require school districts to ensure that
parents of a child with a disability are present at each IEP team meeting or are
afforded the opportunity to participate.

In this case, the parent met with USD #246 administration regarding her request for
supervised transition between classes on September 30, October 4, and October 19
and October 21, 2022. During the first meeting, the principal made arrangements for
the classroom paraeducators to accompany the student in the hallways between
classes. During the second meeting on October 4, 2022 school staff reported that the
plan was not successful as the student refused to cooperate with the school staff. An
IEP team meeting was scheduled for October 19, 2022 to discuss the behavioral
concerns. Notes from that IEP team meeting reflect that the IEP team did consider the
parent’s input regarding transitioning between classes. In addition, the October 21,
2022 IEP includes specific accommodations related to transitioning in the hallway.

Based on the foregoing, a violation of special education statutes and regulations is not
substantiated for a failure to provide the parent with an opportunity to participate in
the IEP team meeting.

Corrective Action

Information gathered in the course of this investigation has substantiated
noncompliance with special education statutes and regulations. Violations have
occurred in the following areas:

A. Federal regulations at 34 C.F.R. 300. 300.323(c)(2) and state regulations at
K.AA.R. 91-40-19(a) which require each school district to ensure that as
soon as possible following the development of the IEP, special education
and related services are made available to the child in accordance with
the child's IEP.

In this case, USD #246 failed to implement the services proposed at the
April 11, 2022 IEP team meeting and consented to by the parent in the
PWN dated April 11, 2022. The student was not provided with a total of
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120 minutes per week of social work services during the 2022-23 school
year. It is noted that the school district agreed to provide a total of 50
minutes of compensatory social work services at the October 21, 2022
IEP team meeting.

In addition, USD #246 only provided a total of 200 minutes of specialized
instruction in the special education setting (20 minutes per week x 10 weeks of
school as of October 21, 2022) instead of the 8,050 minutes of specialized
instruction in the special education setting (175 minutes per day x 46 school
days as of October 21, 2022). There is documentation to support that the
student was provided at least 85 minutes per day of specialized instruction in
the general education setting between August 17 and October 21, 2022.

Finally, USD #246 failed to implement the BIP included in the April 1, 2022 IEP.

B. Federal regulations at 34 C.F.R. 300.503(a) and state regulations at KAR.
91-40-27(a)(3) which require school districts to obtain parent consent
before making a material change in services.

In this case, the USD #246 deleted the behavior consultation services for
10 minutes every ninth week beginning on August 18, 2022 without the
parent’'s consent. Deleting this service resulted in a 100% reduction in the
amount of services the student receives.

Based on the foregoing, USD #246 is directed to take the following actions:

1. Within 15 calendar days of the date of this report, USD #246 shall submit a
written statement of assurance to Special Education and Title Services (SETS)
stating that it will:

a. Comply with federal regulations at 34 C.F.R. 300.323(c)(2) and state
regulations at K.A.R. 91-40-19(a) which require each school district to
ensure that as soon as possible following the development of the IEP,
special education and related services, including the BIP, are made
available to the child in accordance with the child's IEP.
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b. Comply with federal regulations at 34 C.F.R. 300.503(a) and state
regulations at K.A.R. 91-40-27(a)(3) which require school districts to
obtain parent consent before making a material change in services.

2. No later than November 30, 2022, USD #246 shall make a written offer of
compensatory services to the parent for providing not less than 134 hours of
compensatory special education services in the special education setting and
not less than 70 minutes of social work services to address behavior. The offer
must include a schedule that would accomplish the completion of all
compensatory services prior to the beginning of the 2023-24 school year. USD
#246 shall provide a copy of this written offer, including the schedule, to Special
Education and Title Services (SETS) on the same day it is provided to the
parents. The parent can accept all, part, or none of the compensatory services
offered and has 15 school days from the date they receive the offer to notify the
district of their decision. Within 15 school days of making this written offer to the
parent, USD #246 shall notify SETS, in writing, of the parents’ decision regarding
the offer of compensatory services. If the parent accepts all or part of the
compensatory services offered, USD #246 shall notify the parents and SETS
when the compensatory services have been completed.

3. No later than December 30, 2022, USD #246 shall review the most recent IEPs
and PWNs of all children with disabilities enrolled in NEJHS and compare the
services required by the IEP with any change in services being proposed in the
most recent PWN. If any discrepancies are found between any proposed
changes in services in the most recent IEP and PWN, USD #246 shall repeat the
process described in the previous corrective action for each identified student.

4. No later than January 15, 2023, USD #246 will arrange for TASN to conduct a
training for all licensed and certificated special education staff in USD #246 as
well as all special education staff at SEK #637working with USD #246 regarding
the IDEA requirements related to when and how to provide appropriate PWN to
parents. No later than January 30, 2023, USD #246 will provide SETS with a copy
of the sign-in sheet documenting who received this training as well as the name
and credentials of the person who provided the training. In addition, USD #246
will provide SETS with any handouts and/or a copy of the presentation.
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5. Itis noted that IEP team, with the parent in attendance, met on October 21,
2022 to review and revise the April 11, 2022 IEP. This most recent IEP includes
special education services in the special education setting for the majority of the
school day and an updated BIP which includes a data collection system to
monitor progress. For these reasons, no individual corrective action is ordered
to address the noncompliance related to the implementation of the BIP.

6. Further, USD #259 shall, within 10 calendar days of the date of this report,
submit to Special Education and Title Services one of the following:

a) a statement verifying acceptance of the corrective action or actions
specified in this report;

b) a written request for an extension of time within which to complete one
or more of the corrective actions specified in the report together with
justification for the request; or

C) a written notice of appeal. Any such appeal shall be in accordance with
K.A.R. 91-40-51(f). Due to COVID-19 restrictions, appeals may either be
emailed to formalcomplaints@ksde.org or mailed to Special Education
and Title Services, 900 SW Jackson St, Ste. 602, Topeka, KS, 66612,

Right to Appeal

Either party may appeal the findings or conclusions in this report by filing a written
notice of appeal with the State Commissioner of Education, ATTN: Special Education
and Title Services, Landon State Office Building, 900 SW Jackson Street, Suite 620,
Topeka, KS 66612-1212. The notice of appeal may also be filed by email to
formalcomplaints@ksde.org The notice of appeal must be delivered within 10 calendar
days from the date of this report.

For further description of the appeals process, see Kansas Administrative Regulations
91-40-51(f), which can be found at the end of this report.

N ancy Thomas

Nancy Thomas, Complaint Investigator
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K.A.R. 91-40-5(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions of a
compliance report prepared by the special education section of the department by filing
a written notice of appeal with the state commissioner of education. Each notice shall
be filed within 10 days from the date of the report. Each notice shall provide a detailed
statement of the basis for alleging that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three department of
education members shall be appointed by the commissioner to review the report and
to consider the information provided by the local education agency, the complainant, or
others. The appeal process, including any hearing conducted by the appeal committee,
shall be completed within 15 days from the date of receipt of the notice of appeal, and
a decision shall be rendered within five days after the appeal process is completed
unless the appeal committee determines that exceptional circumstances exist with
respect to the particular complaint. In this event, the decision shall be rendered as soon
as possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires corrective
action by an agency, that agency shall initiate the required corrective action immediately.
If, after five days, no required corrective action has been initiated, the agency shall be
notified of the action that will be taken to assure compliance as determined by the
department. This action may include any of the following;:

(A) the issuance of an accreditation deficiency advisement;
(B) the withholding of state or federal funds otherwise available to the agency;
(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph (f)(2)
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KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #229
ON OCTOBER 24, 2022

DATE OF REPORT NOVEMBER 23, 2022

This report is in response to a complaint filed with our office on behalf of the student by his
father, The parent. In the remainder of the report, the student will be referred to as “the
student” and The parent will be referred to as “the father” or “the parent”.

The complaint is against USD #229 (Blue Valley Public Schools). In the remainder of the report,
"USD #229," the “school,” the “district” or the “local education agency (LEA)” shall refer to this
agency responsible for complying with the Individuals with Disabilities Education Act (IDEA).

The Kansas State Department of Education (KSDE) allows for a 30-day timeline to investigate a
child complaint and a complaint is considered to be filed on the date it is delivered to both the
KSDE and to the school district. In this case, the KSDE and USD #229 received the complaint
on October 24, 2022.

Investigation of Complaint

Nancy Thomas, Complaint Investigator, interviewed the parent by telephone on October 25,
2022. The father provided additional information in interviews on October 28, 2022 and again
on November 17, 2022.

USD #229 made the following school staff available for phone interviews on November 10,
2022:

e Mark Schmidt, Assistant Superintendent of Special Education
e Kristin Venable, Principal

e (indy Ray, Special Education Case Manager

e Carol Lujano, School Psychologist

e Sammy Lovgren-Uribe, Speech/Language Pathologist



In completing this investigation, the Complaint Investigator reviewed documentation provided

by both the parent and the LEA. The following materials were used as the basis of the findings

and conclusions of the investigation:

Evaluation Report dated October 6, 2017

Individualized Education Program (IEP) dated October 6, 2017

IEP dated April 16, 2020

Reevaluation Not Necessary Agreement dated September 14, 2020

IEP dated April 7, 2021

IEP Goal Progress Report Summary for the April 7, 2021 IEP

IEP dated March 24, 2022

Prior Written Notice (PWN) for Identification, Initial Services, Placement, Change in
Services, Change in Placement, and Request for Consent for a parent observation of a
speech/language therapy session dated March 30, 2022

PWN agreeing to an Independent Educational Evaluation (IEE) at public expense dated
April 5, 2022

Speech/Language Assessment completed by Suzanne Green Johnston, M.A. SLP, dated
April 30, 2022

PWN dated May 19, 2022 refusing the parents request to add an additional 60 minutes
of speech therapy to the student's IEP

PWN dated May 20, 2022 refusing the parent’s request to provide a paraprofessional
during speech therapy sessions, to increase his therapy sessions from one time per
week to three times per week; and to have an outside provider collect baseline data
Email dated May 20, 2022 at 10:47 a.m. written by the parent to school staff including
Mark Schmidt, Assistant Superintendent of Special Education

Email dated May 20, 2022 at 5:20 p.m. written by Mr. Schmidt to the parent

PWN dated May 24, 2022 proposing to update baseline data in the IEP and to increase
speech therapy services by 10 minutes from one time per week for 30 minutes to two
times per week for 20 minutes.

IEP Goal Progress Report Summary for the March 24, 2022 IEP

Email dated October 11, 2022 written by Cindy Ray, Special Education Case Manager to
the parent regarding reevaluation

PWN dated October 12, 2022 requesting consent to conduct a reevaluation for the
student.

Emails between the father and Ms. Ray, on October 12, 2022 at 9:24 a.m., 11:39 a.m.,
11:46 a.m., and 11:48 a.m.

Emails between the father and Mr. Schmdt, on October 12,2022 at 11:58 a.m., 12:22
p.m., 3:07 p.m., 3:23 p.m., and 5:15 p.m.



e Email written by the father to Mr. Schmidt on October 17, 2022 at 6:25 a.m.

e Email between the father and Lauren Gore, Special Education Administrator, on
October 17,2022 at 9:14 a.m., 9:43 a.m,, 10:01 a.m., 10:05 a.m., 10:26 a.m., 10:30 a.m.,
10:44 a.m., 11:00 a.m., and 11:07 a.m.

e Formal Complaint Request form dated October 21, 2022 written by the father

e Response to the allegations dated November 4, 2022 written by Melissa Hillman, Chief
Legal Officer for USD #229

Background Information

This investigation involves an eight-year-old male student currently enrolled in the second
grade at Indian Valley Elementary School (IVE) in USD #229. The student was initially found
eligible for special education and related services at the age of three under the exceptionality
category of Developmental Delay on October 6, 2017 while attending preschool at Oak Hill
Elementary School in USD #229. His initial IEP provided specialized instruction, occupational
therapy (OT), speech therapy, and language therapy. He transitioned to kindergarten at IVE in
August 2020 and continued to receive specialized instruction, OT, speech therapy, and
language therapy. USD #229 has continued to make these same special education and related
services available to the student through the current date.

[ssues

The Individuals with Disabilities Education Act (IDEA) and Kansas Special Education for
Exceptional Children Act give KSDE jurisdiction to investigate allegations of noncompliance with
special education laws that occurred not more than one year from the date the complaint is
received by KSDE (34 C.F.R. 300.153(c); K.A.R. 91-40-51(b)(1)).

Based upon the written complaint and an interview, the parent raised two issues that were
investigated.

ISSUE ONE: The USD #229, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
follow appropriate procedures to conduct a reevaluation of the student and
consider the independent educational evaluation provided by the parent during
the past 12 months.

Positions of the Parties

The parent reported that the school district originally evaluated the student at the age
of three when the student attended preschool at Oak Hill Elementary School. The



district has not conducted a reevaluation since that date. The parent is concerned that
the student will no longer be eligible for special education and related services when
he turns nine years old at the beginning of third grade because he will be too old to be
eligible for special education under the current exceptionality category of
Developmental Delay.

USD #229 reported the student was initially evaluated on October 6, 2017 at the age
of three. On September 14, 2020, the parent and the district agreed that the student
continued to be eligible under the exceptionality category of Developmental Delay and
continued to need special education services and that no triennial evaluation was
necessary as the student transitioned into kindergarten.

The district stated:
However, the parent began expressing concern about the student's IEP
and the services he is receiving under the IEP. In addition, the student is
nearing age 9 and will soon lose eligibility for special education unless
another qualifying exceptionality is identified. For these reasons, the IVE
[Indian Valley Elementary School] team asked for parent consent to
reevaluate the student early.

The district scheduled an IEP team meeting for October 27, 2022 to discuss the reevaluation
process. The parent was provided with Prior Written Notice (PWN) for Identification, Initial
Services, Placement, Change in Services, Change in Placement, and Request for Consent for a
reevaluation to review prior to that scheduled meeting. Subsequently, the parent emailed staff
on multiple occasions and refused to provide consent for any reevaluation of the student. The
father also refused to attend this meeting if Kristin Venable, Principal at IVE, would be in
attendance. No meeting was held prior to the parent and student leaving the country for an
extended absence from November 1, 2022 through mid-December 2022.

The district stated:
It is perplexing that, in light of the parent's adamant objections to reevaluation,
he now seeks redress for Blue Valley's alleged failure to conduct a timely
reevaluation. Blue Valley will continue to work with the parent to obtain his
consent for reevaluation after he returns from his extended travel.



The parent also reported that he obtained an Independent Educational Evaluation (IEE)
of the student on April 30, 2022 and provided a copy of the resulting report to the
school district. However, the district failed to revise the student’s IEP to include the
report's recommendation to add 60 minutes per week of speech therapy.

The LEA acknowledged that the parent requested an IEE following the March 24, 2022 1EP
team meeting. A PWN agreeing to the IEE at public expense and information for obtaining the
IEE was provided to the parent on April 5, 2022. School staff indicated the parent obtained the
IEE on April 30, 2022 and subsequently shared the report with the district. The district
considered the IEE at a meeting on May 12, 2022. The parent and Mr. Schmidt agreed to
amend the student’s IEP to add 10 minutes per week of speech therapy to the student's IEP on
May 20, 2020. USD #229 provided the parent with PWN for this change on May 24, 2022.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with the
parent and LEA staff in USD #229.

The student was initially evaluated and found eligible for special education and related services
under the exceptionality category of Developmental Delay on October 6, 2017.

The parent signed a document titled “Reevaluation Not Necessary Agreement” on September
20, 2020. This document indicates the agreement was made between the parent and Alyssa
Pengra, School Psychologist, and that a copy of the agreement was hand delivered to the
parent on that same date.

The student’s annual IEP was reviewed and revised at an IEP team meeting held on March 24,
2022 with the parent in attendance. During that meeting, the parent shared concerns about
the special education and related services the student was receiving. The parent requested to
observe the student during one of the speech therapy sessions and the parent was provided
with PWN dated March 30, 2022 proposing that such an observation occur.

The parent then contacted the district on March 25, 2022 and made the following requests: 1)
Assign a paraprofessional to work with the student during his speech services to keep him
engaged during the session; 2) Increase the student's speech language services from one time
per week to three times per week; and 3) Have an outside service provider collect IEP data for
the baseline of the student’s IEP goals due to a concern about inconsistent data points in the
baseline. The parent then requested an IEE at public expense and USD #229 responded on



April 5, 2022 agreeing to pay for the IEE. The parent was subsequently provided with
documentation outlining the IEE process and potential providers.

The IEE was completed on April 30, 2022 by Suzanne Green Johnston, M.A. SLP. The report
recommended 60 minutes per week of speech therapy to address “his tongue thrust along
with his articulation errors that contribute to the incorrect tongue movements.”

The parent provided school staff with a copy of the IEE report at a meeting on May 12, 2022.
While USD #229 did not provide a copy of the notification for this meeting, the meeting was
confirmed in an email written by the parent on May 20, 2022.

School staff reported they reviewed the IEE and considered the recommendations in the
report at the May 12, 2022 meeting. Several options to increase speech services were
discussed but the parent only wanted the LEA to provide the full 60 minutes of speech therapy
services recommended by the IEE.

As a result of the May 12, 2022 meeting, the parent was provided with a PWN dated May 19,
2022 refusing the parent's request to add an additional 60 minutes of speech therapy to the
student’s IEP as recommended in the IEE. The parent was also provided with a PWN dated
May 20, 2022 refusing the parent’s request to provide a paraprofessional during speech
therapy sessions, to increase his therapy sessions from one time per week to three times per
week; and to have an outside provider collect baseline data.

The parent did not agree with the actions described in the PWNs and shared his concerns in
an email dated May 20, 2022. Mr. Schmidt reported that he called and spoke to the parent
that same date to discuss the parent's concerns and the IEE. Mr. Schmidt indicated that he
and the father agreed to amend the student's IEP to include two 20-minute speech therapy
sessions per week instead of only one 30-minute therapy session as was previously discussed
and offered by the school team.

Mr. Schmidt sent an email outlining the discussion and decisions to the school team on
May 20, 2022 stating:
| had a chance to visit with the parent on Friday afternoon. After some

discussion, the parent would like to accept the previously offered SLP
[speech language pathology] services of 2 x per week for 20 minutes each
time. The parent understands that these services will begin next school
year. We agreed that the school would continue to monitor his progress
on the IEP goals. If the student is not meeting his IEP goals at progress
report time, the team will consider any changes necessary to make



progress. We also agreed that speech services would be scheduled so the
student did not miss any recess time.

USD #229 provided the parent with PWN dated May 24, 2022 proposing to update baseline
data in the IEP and to increase speech therapy services by 10 minutes from one time per week
for 30 minutes to two times per week for 20 minutes.

Ms. Ray sent the parent an email on October 11, 2022 advising him of a meeting on October
27,2022 which would include a goal/progress update. This email also stated:
Since the student is due for his three year reevaluation, we will also explain the
reevaluation process. You will have an opportunity to ask questions during the
meeting. | have attached a meeting notice, agenda, and the permission to
reevaluate so you have time to read them before the meeting. You do not need
to sign anything until we have the meeting and you have an opportunity to hear
the explanation and to ask questions. | will send home paper copies of the
meeting notice, agenda, and permission to reevaluate with the student.

The parent was provided with a PWN dated October 12, 2022 requesting consent to conduct a
reevaluation for the student in the following areas: health/motor, general intelligence,
academic performance, and communicative status. The purpose of the proposed reevaluation
is “to determine the student’s continued eligibility for special education and related services:
The proposed reevaluation was based “on a review of educational records, teacher report,
progress monitoring data, observations, and parent input.”

The parent responded to the PWN for reevaluation on October 12, 2022 at 9:24 a.m. in an
email to Ms. Ray stating, “I will not accept the reevaluation as I said in the last meeting.” The
parent also refused to attend any meeting with Ms. Venable in attendance. At 11:46 a.m., the
father sent another email stating, “Regardless of who is going or not, | will not sign a
revaluation. So please focus on the progress not in the

reevaluation.”

At 11:58 a.m., the father sent an email to Mark Schmidt, Assistant Superintendent of Special
Education, stating, “Please focus on just the EIP (sic) progress, I'm not going to sign any

permission for revaluation and don't insist.”

Mr. Schmidt replied to the father in an email at 3:07 p.m. on October 12, 2022 stating:



I'm just reading through the emails below and | need to provide some information
that may help in this situation. The federal Individuals with Disabilities Education
Act (IDEA) requires schools to reevaluate kids with [EPs at least once every three
years. The purpose of the triennial reevaluation is to see if a student's needs have
changed and what specific services are needed to meet those needs. It's also to
see if they still qualify for special education services. Mrs. Ray is simply doing what
the law requires by letting you know that the student is due for this re-evaluation
under this law.

In addition, when your son was originally identified for special education, his
primary disability was listed as "Developmental Delay (ages 3 - 9)." Under federal
law, students are not eligible for special education services with a "Developmental
Delay" after their 9th birthday. The re-evaluation would be used to determine
which, if any, exceptionality your son qualifies for special education. We would like
to use the results of the re-evaluation to inform services for the IEP.

As Mrs. Ray noted, you would need to consent to the re-evaluation for the school
to conduct a re-evaluation. While this information would be helpful, as the parent,
you can decline to consent to the re-evaluation. That is your right! On the other
hand, presenting this opportunity to you formally is a requirement under the law.
You, as the parent, may refuse to consent. The form has a place for you to sign
your refusal to assert your right.

Mrs. Venable will also be part of the IEP meeting as the building principal and a
required member of the team and part of these discussions.

The parent replied to Mr. Schmidt's email on October 17, 2022 at 6:25 a.m. stating, “As | stated,
I'm not going to accept to be in the meeting with Mrs. Venable. It's your responsibility to assign
someone that will be covering the stakeholder (that's your choice).”

The parent reported that he requested that another school staff be assigned to take Ms.
Venable's role in the IEP team meeting on multiple occasions. He further stated that he will
refuse to attend any meeting where Ms. Venable is present.



Applicable Regulations and Conclusions

Federal regulations at 34 C.F.R. 300.303(b) require school districts to conduct a
reevaluation of a child with a disability at least once every three years, unless the
parent and the public agency agree that a reevaluation is unnecessary.

In this case, the student was initially evaluated and found eligible for special education
and related services on October 6, 2017. A triennial reevaluation was required to be
completed prior to October 5, 2020. Documentation and interviews show that the
parent agreed with school staff on September 14, 2020 that a triennial evaluation was
not necessary when the student transferred into kindergarten. The next triennial
reevaluation is not required to be completed until September 13, 2023.

Based on the foregoing, a violation of special education statutes and regulations is not
substantiated for failing to conduct a reevaluation of the student at least once every
three years because documentation found the parent and public agency agreed that
the first triennial review was not necessary on September 14, 2020 and the next
required triennial review is not due until September 13, 2023.

Federal regulations at 34 C.F.R. 300.303(a) allow reevaluation to be conducted more
frequently than once every third year so long as the parent and the LEA are in
agreement. In addition, federal regulations at 34 C.F.R. 300.8(b) and K.A.R. 91-40-
1(k)(2) do not state that student must be younger than nine years of age to be eligible
for special education and related services under the exceptionality category of
Developmental Delay. Rather, these regulations state that a child may remain eligible
under the category of Developmental Delay from ages “three through nine.”
Accordingly, a child may remain eligible under Developmental Delay through age nine,
not until age nine. Age nine ends on the tenth birthday. It is on the tenth birthday that
eligibility under the category of Developmental Delay must end.

In this case, the student will turn ten years of age on October 13, 2024 and USD #229
mistakenly concluded that the student would no longer be eligible under the current
identified exceptionality category of Developmental Delay. Interviews and
documentation show USD #229 determined that an earlier reevaluation was necessary
due to the parent concerns expressed in March 2022 and the need to determine if the
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student continued to be a student with a disability under another exceptionality
category included in the IDEA and defined in Kansas statutes and regulations prior to
aging out of the Developmental Delay category upon his next birthday (both parties
have misinterpreted this timeline). The district attempted to schedule an IEP team
meeting on October 27, 2022 to review and discuss the reevaluation process and
obtain consent from the parent.

Based on the foregoing, a violation of special education statutes and regulation is not
substantiated for conducting a reevaluation less often than the minimum of at least
once every three-years.

As part of a reevaluation, federal regulation implementing the IDEA at 34 C.F.R. 300.305
(a)(1) require that the IEP team (which includes the parents) and other qualified
professionals, as appropriate, must conduct a review of existing evaluation data on the
child including evaluations and information provided by the child's parents; current
classroom-based, local, or State assessments, and classroom-based observations; and
observations by teachers and related services providers. Federal regulations at 34
C.F.R. 300.305(b) allow this review of existing data to be conducted with a meeting or
through the IEP team conferring with each other.

On the basis of that review and input from the child's parents, federal regulations
implementing the IDEA at 34 C.F.R. 300.305(a)(2) require school districts to identify what
additional data, if any, are needed to determine whether the child is a child with a
disability; the present levels of academic achievement and related developmental
needs of the child; whether the child needs special education and related service; and
whether any special education and related services are needed to enable the child to
meet the measurable annual IEP and to participate, as appropriate, in the general
education curriculum,

In this case, USD #229 sent an email to the parent on October 11, 2022 providing the
parent with “a meeting notice, agenda, and a PWN for reevaluation”. This email clearly
stated that the reevaluation process would be explained and discussed and that the
parent would have the opportunity to ask questions at the October 27, 2022 |IEP team
meeting. The email also expressly stated that the parent did not need to sign anything
until after the meeting.
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However, the attached PWN proposing a reevaluation with additional assessment was
dated October 12, 2022 but the IEP team meeting to discuss the reevaluation was not
scheduled until October 27, 2022. This mismatch in dates proved confusing to the
parent and resulted in miscommunication and misunderstanding.

Subsequent emails between the father and multiple school staff document that the
father interpreted the PWN dated prior to the IEP team meeting as the district’s
proposal to conduct a reevaluation with additional assessment and a request for his
consent. The father responded by clearly stating he was refusing to provide consent
for any reevaluation of the student and further complicated the situation by refusing to
meet with [EP team so long as the building principal was part of the team.

Regardless of the confusion caused by the PWN being dated prior to the scheduled IEP
team meeting, the October 11, 2022 email shows USD #229 intended to give the
parent the opportunity to participate in an IEP team meeting to discuss the
reevaluation process, including the review of existing data. The email clearly stated
that the parent did not need to sign anything until after the meeting.

At this point, the father is out of the country and unavailable to attend an IEP team
meeting to discuss the reevaluation of the student but the due date of the required
triennial evaluation has not yet passed.

Based on the foregoing, a violation of special education statutes and regulations is not
substantiated for failing to obtain input from the parent during the review of existing
data in order to determine what additional data, if any, was needed to determine
whether the child is a child with a disability; the present levels of academic
achievement and related developmental needs of the child; whether the child needs
special education and related service; and whether any special education and related
services are needed to enable the child to meet the measurable annual IEP and to
participate, as appropriate, in the general education curriculum.

Federal regulations at 34 C.F.R. 300.502(c) require school districts to consider the results of an
independent educational evaluation shared with the school district in any decision made with
respect to the provision of a free appropriate public education (FAPE) to the student. In
addition, federal regulations at 34 C.F.R. 300.501(b) require parents to be afforded the
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opportunity to participate in meetings with respect to the identification, evaluation, and
educational placement of the child; and the provision of FAPE to the child.

According to federal regulations at 34 C.F.R. 300.324(a)(4), in making changes to a child's IEP
after the annual IEP Team meeting for a school year, the parent of a child with a disability and
the public agency may agree not to convene an IEP Team meeting for the purposes of making
those changes, and instead may develop a written document to amend or modify the child's
current [EP.

In this case, interviews and documentation show that the parent provided a copy of
the IEE to USD #229 and participated in a meeting to review the report on May 12,
2022. As a result of that meeting, USD #229 provided the parent with a PWN dated
May 19, 2022 refusing the parent's request to add an additional 60 minutes of speech
therapy to the student's IEP as recommended in the IEE. The parent and Mr. Schmidt
held a phone conference on May 20, 2022 and agreed to amend the student's IEP to
add an additional 10 minutes per week of speech therapy and USD #229 provided the
parent with a PWN proposing this change on May 24, 2022.

It is noted that while USD #229 did not agree with the recommendations of the IEE, it
was obviously considered at both at the May 12, 2022 meeting with the school staff
and again considered at the May 20, 2022 meeting with Mr. Schmidt. Based on the
foregoing, a violation of special education statutes and regulations is not substantiated
for failing to include the parent in the consideration of the results of the IEE conducted
on April 30, 2022 in regards to the provision of FAPE to the student.

ISSUE TWO: The USD #229, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
review and revise the student’s IEP as appropriate during the past 12 months
when the student failed to make progress towards the IEP goals.

Positions of the Parties

The parent stated that despite the special education services provided by USD #229,
the student is still delayed as compared to his peers. The IEP goal progress reports
show the student is making progress, but observations at home show he still struggles

12



to decode words (e.g. he reads “here” for “there”). The father is very concerned that
the student will be bullied because of his reading difficulties.

The father also worried because the district told him the student would no longer be
eligible for special education and related services when he turns age nine in third
grade even though the IEP has failed to catch the student up with his peers. The
parent believes USD #229 should have added additional services to the student’s IEP
at IEP team meetings as recommended by the independent educational evaluation
(IEE).

USD #229 reports the student has made progress towards his IEP goals each quarter
for the past 12 months. In addition, the parent has never requested to reconvene the
IEP team to discuss any lack of progress.

USD #229 acknowledged that the parent shared concerns regarding speech services
at the March 24, 2022 annual IEP team meeting and requested to observe a therapy
session. This request was granted and, when the parent subsequently requested an
IEE, the district also granted that request. USD #229 believes they have responded
appropriately to concerns shared by the parent during the past 12 months.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with the
parent and LEA staff in USD #229.

The findings of Issue One are incorporated herein by reference.

IEP goal progress reports for the past 12 months show the student is making adequate
progress to meet his IEP goals in both the April 7, 2021 and March 24, 2022 |EPs.

No evidence was provided showing the parent ever requested an IEP team meeting to discuss
concerns related to IEP goal progress.

Applicable Regulations and Conclusions

Federal regulations at 34 C.F.R. 300.324(b)(1) require school districts to review a student’s IEP
periodically, but at least annually to determine whether the annual goals for the student are
being achieved and revise the IEP, if appropriate, in order to address any lack of expected
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progress toward those annual goals, the results of any reevaluation, any information about the
child provided to, or by the parents, the child’s anticipated needs, or other matters.

In this case, the student's IEP team was reconvened on March 24 to review and revise,
as appropriate, the annual IEP. The IEP goal progress reports indicated the student
was making adequate progress towards his IEP goals so there was no requirement for
USD #229 to reconvene the IEP team more frequently. Based on the foregoing, no
violation of special education statutes and regulations is substantiated for failing to
reconvene the IEP team because the student was not making adequate progress
towards achieving the IEP goals during the past 12 months.

In addition, documentation and interviews show that USD #229 responded to the
parent’'s concerns related to speech therapy services by granting the parent request to
observe a therapy session as well as granted the parent’s request for an IEE. Based on
the foregoing, no violation of special education statutes and regulations is
substantiated for failing to reconvene the IEP team to consider the concerns of the
parent during the past 12 months.

Federal regulations at 34 C.F.R. 300.502(c) require school districts to consider the results of an
independent educational evaluation shared with the school district in any decision made with
respect to the provision of a free appropriate public education (FAPE) to the student. As noted
in Issue One, the report resulting from the IEE was considered by the parent and school staff
on May 12, 2022 and was reconsidered in the phone conference with Mr. Schmidt on May 20,
2022. Subsequently, a PWN proposing to add 10 minutes of speech therapy services was
provided to the parent on May 24, 2022. Based on the foregoing, no violation of special
education statutes and regulations is substantiated for failing to consider the IEE in regards to
the provision of FAPE.

Federal regulations at C.F.R. 300.8(b) and K. A.R. 91-40-1 state that a student must be
younger than ten years of age to be eligible for special education and related services
under the exceptionality category of Developmental Delay. In this case, the student will
turn nine years of age on October 13, 2023 and will remain eligible under the current
identified exceptionality category of Developmental Delay.

Interviews and documentation show USD #229 decided that an earlier reevaluation
was necessary due to the need to determine if the student continued to be a student
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with a disability under another exceptionality category included in the IDEA and
defined in Kansas statutes and regulations when the district mistakenly believed the
student would age out of the Developmental Delay category upon his next birthday.
The district attempted to schedule an IEP team meeting on October 27, 2022 to review
and discuss the reevaluation process and obtain consent from the parent. However,
the parent refused to attend the scheduled IEP team meeting and refuses to provide
consent for a reevaluation or meet with the IEP team again so long as Ms. Venable is a
member of the IEP team.

Based on the foregoing, a violation of special education statutes and regulations is not
substantiated for failing to comply with federal regulations at 34 C.F.R. 300.324(b)(1) as
well as federal regulations at 34 C.F.R. 300.8(b) and K.A.R. 91-40-1state regulations at
K.AAR. 91-40-19(a) regarding when the IEP team must reconvene to determine eligibility
for the exceptionality category of Developmental Delay.

Right to Appeal

Either party may appeal the findings or conclusions in this report by filing a written notice of
appeal with the State Commissioner of Education, ATTN: Special Education and Title Services,
Landon State Office Building, 900 SW Jackson Street, Suite 620, Topeka, KS 66612-1212. The
notice of appeal may also be filed by email to formalcomplaints@ksde.org The notice of
appeal must be delivered within 10 calendar days from the date of this report.

For further description of the appeals process, see Kansas Administrative Regulations 91-40-
51(f), which can be found at the end of this report.

N ancy Thomas

Nancy Thomas, Complaint Investigator
K.A.R. 91-40-5(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions of a
compliance report prepared by the special education section of the department by filing a
written notice of appeal with the state commissioner of education. Each notice shall be filed
within 10 days from the date of the report. Each notice shall provide a detailed statement of the
basis for alleging that the report is incorrect.
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Upon receiving an appeal, an appeal committee of at least three department of education
members shall be appointed by the commissioner to review the report and to consider the
information provided by the local education agency, the complainant, or others. The appeal
process, including any hearing conducted by the appeal committee, shall be completed within
15 days from the date of receipt of the notice of appeal, and a decision shall be rendered within
five days after the appeal process is completed unless the appeal committee determines that
exceptional circumstances exist with respect to the particular complaint. In this event, the
decision shall be rendered as soon as possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires corrective action by
an agency, that agency shall initiate the required corrective action immediately. If, after five days,
no required corrective action has been initiated, the agency shall be notified of the action that
will be taken to assure compliance as determined by the department. This action may include
any of the following:

(A) the issuance of an accreditation deficiency advisement;
(B) the withholding of state or federal funds otherwise available to the agency;
(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph (f)(2)
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23FCO9 Appeal Review

In the Matter of the Appeal of the Report
Issued in Response to a Complaint Filed
Against Unified School District No. 229,
Blue Valley Public Schools: 23FC229-001

DECISION OF THE APPEAL COMMITTEE

BACKGROUND

This matter commenced with the filing of a complaint on October 24, 2023, by Parent
on behalf of his child, Student. In the remainder of this decision, The parent will be
referred to as "the parent,” and The student will be referred to as "the student.” An
investigation of the complaint was undertaken by a complaint investigator on behalf of
the Special Education and Title Services team at the Kansas State Department of
Education. Following the investigation, a Complaint Report, addressing the parent’s
allegation, was issued on November 23, 2023. That Complaint Report concluded that
there were no violations of special education statutes and regulations.

Thereafter, the parent filed an appeal of the Complaint Report. Upon receipt of the
appeal, an appeal committee was appointed, and it reviewed the original complaint
filed by the parent, the complaint report, the parent’s appeal and supporting
documents, and the district’s response to the appeal. The Appeal Committee has
reviewed the information provided in connection with this matter and now issues this
Appeal Decision.

PRELIMINARY MATTERS

A copy of the regulation regarding the filing of an appeal [K.A.R. 91-40-51(f)] was
attached to the Complaint Report. That regulation states, in part, that: "Each notice
shall provide a detailed statement of the basis for alleging that the report is incorrect.”
Accordingly, the burden for supplying a sufficient basis for appeal is on the party
submitting the appeal. When a party submits an appeal and makes statements in the
notice of appeal without support, the Committee does not attempt to locate the
missing support.

No new issues will be decided by the Appeal Committee. The appeal process is a
review of the Complaint Report. The Appeal Committee does not conduct a separate
investigation. The appeal committee's function will be to determine whether sufficient
evidence exists to support the findings and conclusions in the Complaint Report.



ISSUES ON APPEAL

There are two issues on appeal:

ISSUE 1: The USD #229, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
follow appropriate procedures to conduct a reevaluation of the student and
consider the independent educational evaluation provided by the parent during
the past 12 months.

There are two parts to Issue 1. Issue 1 alleges that the district:
(a) failed to follow appropriate procedures to conduct a reevaluation; and

(b) failed to consider the IEE provided by the parents

Part (a) of Issue 1

Regarding (a), the allegation that the district did not follow appropriate procedures to
conduct a reevaluation of the student, the parent’s appeal does not say how the
district failed to follow appropriate procedures.

The relevant facts, as recorded in the decision, are as follows:

The child was identified as a child with a disability on October 6, 2017 (Report, p. 5).
Accordingly, a reevaluation was due by October 5, 2020.

The parent signed a document titled “Revaluation Not Necessary Agreement on
September 14, 2020 (See Exhibit 5b). The report said the parent signed this document
on September 20, 2020, and the parent was appealing that statement.

Because the parties agreed that a reevaluation was not needed, a reevaluation was not
conducted (Report, p. 6).

In his appeal, the parent says: “I (parent) , did not sign any document...” In his appeal,
the parent attaches Exhibit 1a, the Reevaluation Not Necessary Agreement, without a
signature. Mark Ward spoke with this parent on the phone on 12/8/22 and the parent
stated that he had signed the agreement, and what he was contesting was the
statement in the report, on page 6, that he had signed the document on September 20,
2020. He is correct. That is not the date he signed the document. That was an error
in the report, but it does not alter the fact that he signed the Reevaluation Not Needed
Agreement at the time it was presented to him.



For the Committee, this event is of only passing interest because even if this document
was not signed, it is too late to now file a complaint on this event because it occurred
more than one year prior to the filing of this complaint. Moreover, no evidence was
presented to indicate that either side contested this “agreement” over the next two
years. Nor is there any evidence that either party requested a reevaluation until the
district made a request to reevaluate on October 12, 2022. Again, none of this is really
relevant to this complaint because the agreement or lack of agreement happened in
2020, more than one year ago. The parent also stated in his phone conversation with
Mark Ward that he felt threatened and forced to sign the agreement to not reevaluate
the student. The parent added to his complaint that “every meeting in the past with
Mrs. Venable and Mr. Cullinan was held in an intimidating environment, hostile and
forcing myself to sign papers on these meetings...” This alleged intimidation is a matter
that is beyond the scope of this appeal.

Added to all this, it was the district that eventually proposed to conduct a reevaluation
and requested consent on October 12, 2022. The parent refused to give consent for
the proposed reevaluation in two separate e-mails. (Report p. 8).

On that same date, October 12, Mr. Schmidt (the director) sent the parent an e-mail
explaining the evaluation process for children with Developmental Delay, the need for
consent to proceed, and that the parent could decline to give consent. (Report p. 9 and
Exhibit 5c).

On October 17, 2022, the parent replied to Mr. Schmidt’s e-mail, again declining to give
consent. (Report p 9).

With regard to the parent’s right to participate in the review of existing data, the
investigator said:

Regardless of the confusion caused by the PWN being dated prior to the
scheduled IEP team meeting, the October 11, 2022, email shows USD #229
intended to give the parent the opportunity to participate in an IEP team meeting
to discuss the reevaluation process, including the review of existing data. The
email clearly stated that the parent did not need to sign anything until after the
meeting. (Report, p 12)

Under these circumstances, where consent to conduct the reevaluation was denied,
the district was precluded by law from conducting any further step in the reevaluation
process. The district's PWN proposing a reevaluation and the willingness to talk about
what the proposed reevaluation would include are the only reevaluation procedures
the district was legally able to do, and the district did complete those procedures.



Based on the foregoing, the Committee finds that the information in the parent’s
appeal on this part of Issue 1 is insufficient to overturn any of the findings or
conclusions of the investigator in the report, except for the error regarding the date
the parent signed the agreement that a reevaluation was not needed. The Committee
also finds that the error regarding the date the agreement was signed is immaterial to
the final decision.

Part (b) of Issue 1

The district failed to consider the Independent Educational Evaluation provided by the
parent.

With regard to the IEE portion of this issue, the facts are:
The IEE was completed on April 30, 2022 (Report, p. 6).
The parent provided the district with a copy of the IEE on May 12, 2022 (p 6).

The IEE was considered by the district in a meeting on the day the report was received
by the district: May 12, 2022. (Report p 6).

On page 13 of the report, the investigator says: “In this case, interviews and
documentation show that the parent provided a copy of the IEE to USD #229 and
participated in a meeting to review the report on May 12, 2022.” On the same page,
the investigator said: “It is noted that while USD #229 did not agree with the
recommendations of the IEE, it was obviously considered at both at the May 12, 2022,
meeting with the school staff and again considered at the May 20, 2022, meeting with
Mr. Schmidt.”

On May 12, 2022, the IEP team notified the parent with a PWN that it was refusing the
parent’s request for more services, as recommended in the IEE. (Report, p 7).

After some negotiations, the district offered a more modest increase in services with a
PWN, dated May 24, 2022.

As for the district’s willingness to pay for the IEE, which came up in this appeal but was
not an issue presented in this complaint, the letter from Chris Cullinan, dated April 5,
2022, says: “The district agrees to pay up to $1,000.00 for the evaluation. If the cost
will exceed this amount, please notify us prior to proceeding with the evaluation to
discuss.”



The report says that: “The parent then requested an IEE at public expense and USD #
229 responded on April 5, 2022, agreeing to pay for the IEE.”

In his appeal, the parent objected to this statement, saying that he had never agreed
to pay for the IEE. The Committee believes the parent was misreading this statement
in the report. Where the report says the district responded, “agreeing to pay for the
IEE,” means the district agreed to pay for the IEE, not that the parent had agreed to pay
for the IEE.

The issue in this appeal is not whether the parent offered to pay for the IEE. The issue
in this appeal is whether the district considered the IEE? As indicated above, on page
13 of the report, the investigator said, “In this case, interviews and documentation
show that the parent provided a copy of the IEE to USD #229 and participated in a
meeting to review the report on May 12, 2022 (emphasis added).” On the same page,
the investigator said, “It is noted that while USD #229 did not agree with the
recommendations of the IEE, it was obviously considered at both at the May 12, 2022,
meeting with the school staff and again considered at the May 20, 2022, meeting with
Mr. Schmidt.” The parent did not, in this appeal or in the initial complaint, provide any
evidence that the district failed to consider the IEE. The district did provide evidence to
the investigator that the district considered the IEE.

The Committee finds that the conclusion of the investigator on both parts of this issue
should be sustained.
ISSUE TWO: The USD #229, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
review and revise the student’s IEP as appropriate during the past 12 months
when the student failed to make progress towards the IEP goals.

This issue was addressed on pages 15 through 19 in the report. On page 17, the
investigator said: “IEP goal progress reports for the past 12 months show the student is
making adequate progress to meet his IEP goals in both the April 7, 2021, and March
24, 2022. That appears to be the basis for the investigator’s conclusion that there was
no violation on this issue. In his appeal, the parent does not dispute this finding. The
parent does say he has concerns regarding “articulation errors on a variety of
phonemes” and on “another type of learning disability that has normally been
diagnosed at the stage of his developmental delay...” The parent does not identify this
other “type of learning disability.” The parent also adds in his appeal that he is most
concerned that the speech service provider has been changed four times. These are



legitimate concerns, of course, but these continuing concerns presents no challenge to
the finding that two sets of progress reports show the student is making adequate
progress toward IEP goals. The issue presented is lack of progress, not that the parent
is free from concerns.

In Endrew F. v. Douglas County School District, 117 LRP 9767, 137 S. Ct. 988 (2017),
the United States Supreme Court said that the duty of a school district to provide a
free appropriate public education (FAPE) to a child with a disability is to offer an IEP

reasonably calculated to enable a child to make progress appropriate in light of the
child’'s circumstances. In light of this FAPE standard set by the U.S. Supreme Court,
it is appropriate progress that is required, not relief from concerns.

The Committee finds that the investigator’s report should be sustained on this
issue.

CONCLUSION

The Appeal Committee concludes that the complaint report is sustained in its entirety.

This is the final decision on this matter. There is no further appeal. This Appeal
Decision is issued this 21st day of December, 2022.

APPEAL COMMITTEE:

Crista Grimwood

Brian Dempsey

Ashley Niedzwiecki
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SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #259
ON NOVEMBER 7, 2022

DATE OF REPORT: DECEMBER 7, 2022
This report is in response to a complaint filed with our office by lvan Trail on behalf of
his son, The student. For the remainder of this report, The student will be referred to

as "the student.” The parent will be referred to as “the student’s father” or “the parent.”

Investigation of Complaint

Diana Durkin, Complaint Investigator, spoke by telephone with the parent on
November 16, 2022. On November15 and 23 and December 1, 2022, the investigator
spoke via telephone with Amy Godsey, Mediation/Due Process Supervisor for the
district.

In completing this investigation, the complaint investigator reviewed the following
materials:

e Psychological Evaluation report dated January 3-5, 2020

e Notice of Meeting dated May 12, 2021

e Multidisciplinary Team Report dated May 19, 2021

e |EP for the student dated May 19, 2021

e Prior Written Notice for Identification, Initial Services, Placement, Change in
Services, Change of Placement, and Request for Consent dated May 19, 2021

e Behavior Specialist Data report covering the period of October 19 through
November 23, 2021

e Prior Written Notice for Evaluation or Reevaluation and Request for Consent
dated December 9, 2021

e |EP for the student dated May 11, 2022

e |EP Progress Report - Annual Goal dated May 6, 2022

e FElementary Progress Report for the student for the 2021-22 school year

e |EP Progress Report - Annual Goal dated October 14, 2022

e October 19, 2022 email from the parent to the building principal et al



e Prior Written Notice for Evaluation or Reevaluation and Request for Consent
dated November 3, 2022

e Email dated November 15, 2022 from the Chief Human Resources Officer for
the district to the Mediation/Due Process Supervisor

e |EP Amendment Between IEP Meetings dated November 8, 2022

e |EP Amendment dated November 16, 2022

e Prior Written Notice for Identification, Initial Services, Placement, Change in
Services, Change of Placement, and Request for Consent dated November 16,
2022

e FElementary Progress Report for the student for the first quarter of the 2022-23
school year

e Attendant Care Guidelines and Considerations

e Special Ed Student Contact Log dated November 23, 2022

e Daily Goals sheets for the period of November 8, 2021 through November 4,
2022

e Online Board Policy #5116 for the district @ usd259.org

Background Information

This investigation involves a nine-year-old boy who is enrolled in the third grade in a
science and technology magnet school in his home district. Following an initial
evaluation by the district in September of 2019, it was determined that the student
was eligible to receive special education support under the Gifted category. On
November 17, 2022, the parent gave written consent for Gifted services to be
increased from 60 to 90 minutes per week (30 minutes for ELA enrichment and 60
minutes for mathematics enrichment).

The student has been diagnosed as having ADHD and Autism Spectrum Disorder.
Following a May 2021 reevaluation, the student was determined to be considered an
exceptional child under the category of Autism and began receiving special education
support to address related needs.

The student’s parents are divorced and share custody of the student. The student’s
father reports that he and the student's mother collaborated on the development of
this complaint.



Issues

In his complaint, the parent identified four concerns.

Issue One: The district has repeatedly failed to provide an individual paraeducator for
the student as recommended by professionals in the field of autism spectrum
disorder, child psychology, and child psychiatry.

Applicable Statutes and Regulations

To address the requirements to strengthen the role of parents in the special education
process, Congress mandated that schools afford parents the opportunity to be
members of any decision-making team for their child, including eligibility, initial
evaluation and reevaluation, and development of an individualized education program
(IEP) for the provision of a free appropriate public education (FAPE). Schools are to
ensure that parents have the opportunity to be members of the IEP team that makes
decisions regarding placement and services for their child (KA.R. 91-40-17(a); 34 C.F.R.
300.501(b)).

Prior written notice must be provided to parents whenever the school refuses a
parent’s request to initiate or change the identification, evaluation, or educational
placement of the child, or to make a change to the provision of special education and
related services (FAPE) to the child (K.S. A. 72-3430(b)(2); 34 C.F.R. 300.503(a)(2)).

While a district must consider recommendations regarding the student from outside
evaluations presented by the parents, special education laws do not obligate the
school to implement those recommendations.

At KA.R. 91-40-51(b)(1), regulations state that a formal complaint must allege a
violation of state or federal special education laws or regulation occurred not more
than one year before the date the complaint is received and filed with the
commissioner of education.

Parent's Position

The parent contends that the district has ignored the recommendations of
professionals in the field of autism spectrum disorder, child psychology, and child
psychiatry and failed to provide objective or valid reasons to deny the requests of both
parents for the assignment of an individual paraeducator for the student.



District's Position

The district acknowledges that during the 2021-22 school year, the school did not
conduct a reevaluation or initiate an IEP team meeting with the parents to complete
district-required forms to determine whether the student needed 1:1 paraeducator
support.

Investigative Findings

Parental Requests for 1:1 paraeducator support

The SPED Student Contact Log provided by the district shows that the school social
worker contacted the student's mother by telephone on September 1, 2021 to

“clarify if [the mother] had [during a previous telephone conversation with the
building principal] made an official request for one on one para support for her
student...SW asked if [the mother] was just discussing ideas for intervention and
seeking information about what was available or if she was making a formal request
that we re-evaluate her student for this service. Parent mentioned that she had a
friend who's [sic] grandson has a one on one paraeducator and she was wondering if
this might be helpful for her student. SW explained the continuum of special
education services, least restrictive environment, and parents rights. SW emphasized
that it is [the mother’s] right to make a request for any service at any time, just as the
school may request she sign consent if we are seeing that student may need a re-
evaluation. Parent stated that she wanted to let us know that she is open to any
recommendations the school has along the continuum of special education support
but was not making a formal request for a re-evaluation at this time.”

According to the SPED Student Contact Log, the school social worker again spoke with
the student’'s mother by telephone on October 28, 2021. According to the log, the
social worker was again following up with the student's mother regarding a request for
a "one on one paraeducator.” The log states that the

“SW explained different options for paraeducator support (more interrelated time vs.
one on one) and asked [the student’s mother] to clarify what she was requesting.
Parent stated that she was requesting that [the student] be re-evaluated for one on
one para support and also requested that he ‘test out’ of 2" grade standards and
not be required to do work that is tedious...SW explained the continuum of services
that is typically given to students with disabilities and emphasized that while [the



mother] has a right to request her student be evaluated for any service she believes
he needs, one on one para services would be very restrictive and are generally not
recommended. SW asked [the mother] if she was sure that she wanted to request
this. SW also asked if she had discussed this with the student’s father, recommending
that they be on the same page about any re-evaluation that may be requested for the
student. Parent agreed to put her request on hold until she spoke with the student’s
father. [The student’s mother] requested that SW send her resources and information
to help her have this conversation. SW mailed KSDE handbook, parents rights, and
website for Families Together Inc., along with information about the continuum of
special education services.

By report of the Mediation/Due Process Supervisor, the student’s father subsequently
made a request on November 16, 2021 for the student to receive 1:1 attendant care (a
paraeducator) throughout his school day.

On December 7, 2021, the Mediation/Due Process Supervisor for the district directed
the school to initiate an IEP team meeting with the parents to determine whether 1:1
attendant care support was needed. The team was directed to use the district-
established "Attendant Care Guidelines and Consideration” to guide their discussion.

According to the attendant care guidelines established by the district, the assignment
of a staff member to provide daily assistance to a student is a

“critically important decision that can have serious negative consequences to the
student. It is extremely resource intensive. A group process is required to consider
the addition of attendant care. |EP team members (which includes parents) and your
Campus Support must comprise the group.”

The attendant care guidelines established by the district outline the procedures that
are to be followed when determining whether or not attendant care for a student is
required. According to the guidelines, “Special Education Campus Support” must meet
with the IEP Team (which includes parents) to review the completed Student’s Abilities
and Assistance Needs Matrix for Attendant Care...(consistent with needs as identified
in the PLAAFPs [Present Level of Academic Achievement and Functional
Performance]...”

No evidence was provided by the district to show that an IEP team meeting was
convened to discuss the student's need for attendant care support. No evidence was
provided by the district to show that the district-required matrix was completed.



The SPED Student Contact Log shows that the school social worker again spoke with
the student’'s mother by telephone on December 10, 2021. The social worker
explained to the student's mother the school-based team'’s reasons for refusing the
parents’ request to add paraeducator services. She offered to schedule an IEP team
meeting with both parents in attendance to discuss any changes that were needed to
the IEP. According to the log, “parent stated IEP meeting would not be needed.” The
social worker told the student's mother that she had “a right to request an IEP meeting
or to request [the student] be re-evaluated for any service at any time in the future.”
According to the log, “SW asked the parent if she would prefer PWN [prior written
notice of refusal] be emailed or paper copy sent home with student. [The student's
mother] stated email was fine. SW emailed PWN with a copy of parents rights.”

According to the prior written notice document which was dated December 9, 2021,
(which was emailed to the parents on December 10, 2021) the district refused to
conduct the reevalution because

“current data does not support that a more restrictive environment is needed at this
time...Current special education services in place and behavior plan data were used
as a basis for the proposed action. [The student] currently receives services for the
exceptionalities of Autism and Gifted. He receives direct special education services in
the regular education classroom (2" grade), direct special education services in the
regular education classroom (gifted), direct special education services outside the
regular classroom (special ed room), counseling services outside the regular
education classroom, and a behavior intervention plan that is implemented
throughout the school day. Behavior Intervention Plan data for the 2" quarter
indicates that [the student] has had successful transitions an average of 82% (5/25
days were 70% or below) and completes work an average of 69% (8/25 days were
50% or below, 13/25 days were 75% or above). [The student] has been taken home
by his father for behavior related issues at school 4 times this school year, but [the
student] has not had any out of school suspensions.

[The student] began taking a new medication on 11/20/2021 and if successful, this
could decrease his needs for behavior support. 1:1 attendant care as a related
service would be a significant change in level of restrictiveness and it may be in [the
student’s] best interest to consider other interventions along the continuum of services
first.”



The SPED Student Contact Log contains no record of any additional discussion with the
student’s parents regarding the student’s need for a one to one paraeducator during
the remainder of the 2021-22 school year.

On October 19, 2022, the parent sent an email to the building principal and others
requesting “an emergency reevaluation of the IEP.”

The Mediation/Due Process Supervisor states that she spoke with both of the student’s
parents by telephone on October 21, 2022 to discuss their ongoing concerns. The
parents once again requested a reevaluation and 1:1 attendant care for the student.
The parents reiterated their request for the student to receive 1:1 support during the
school day to assist with his behavioral needs. The supervisor informed the parents
that she would contact the Executive Director of Elementary Student Support Services
to request that “interim/intervention 1:1 attendant care for the student” be provided
pending completion of a reevaluation and the development of a new IEP for the
student. The parents agreed to this proposal.

Prior written notice of a proposed reevaluation was provided to the parents on
November 3, 2022, and the parents provided written consent for the reevaluation on
November 7, 2022.

On November 7, 2022, an attendant care paraeducator was transferred to the
student’s school to provide him with 1:1 support. The Mediation/Due Process
Supervisor was informed of the transfer on November 15, 2022.

In a telephone call on November 16, 2022, the supervisor notified the parents that the
paraeducator was in place. According to the supervisor, she told the parent that the
paraeducator would not be with the student throughout the day but would be present
at times which observations and existing data showed the student to be of need of
support. Data would be collected while a paraeducator was in place pending
completion of the reevaluation. That data would be used to inform decisions
regarding the student’s ongoing need for 1:1 support.

On November 17, 2022, a staff member with expertise in Autism, behavior
management, and data collection and analysis began working with staff to complete an
FBA (Functional Behavior Assessment), to develop targeted interventions including the
use of 1:1 paraeducator support, to collect and analyze data for the reevaluation, and
to provide input for the development of a new IEP for the student.



District's Failure to Follow Recommendations from outside providers

According to the district, the parents have provided only one report from an outside
licensed clinical psychotherapist referencing an evaluation completed on January 3 and
5,2020. That report does not contain any recommendation for the student to have

1:1 support.

Provision of FAPE

Progress toward attaining annual goals:

The student's May 19, 2021 IEP included six annual goals. According to the IEP
Progress Report — Annual Goal form dated May 6, 2022, the student did not meet all of
his goals, but demonstrated progress over baseline on each of his goals throughout
the 2021-22 school year.

The student’s current IEP was developed on May 9, 2022. That IEP includes eight
annual goals. According to the IEP Progress Report - Annual Goal form dated October
14, 2022, the student was making progress at or above expected levels on five of these
eight annual goals (63%). On two of the eight goals (#5 and #7), the student had made
progress, but it was not yet clear whether, at the demonstrated rate of progress, the
student would be able to achieve the annual goal. On one of his eight goals (#6) the
student’s progress was considered insufficient for him to meet his target by the end of
the IEP period.

Goal #5 targets the student's response to non-preferred, whole-group or small-group
activities and/or independent assignments. The goal aims at having the student attend
to and remain on task for 15 minutes 75% of the time with no more than one verbal
cue and without demonstrating task avoidance behaviors. The student's baseline level
of performance for this goal was 20%. At both the May and October 2022 monitoring
periods, data showed the student to be engaging in non-preferred activities for 10
minutes 85% of the time (with a target of 80% for 10 minutes with two verbal cues).

While he was not in May 2022 making adequate progress to achieve goal #7 related to
transitioning without refusal 75% of the time (up from a baseline of 50%), the student
was transitioning appropriately 88% of the time at the October 2022 monitoring
period.

In both May and October of 2022, the student was not making adequate progress to
achieve his sixth goal - a goal related to his recognition of his anxiety in “a situation



that intensifies [the student's] emotions” and subsequent implementation of previously
taught replacement behaviors.

Elementary Progress Reports:
The student’s Elementary Progress Reports for the 2021-22 school year and the first
quarter of the 2022-23 school year contain a key to proficiency skill levels for the
report:
e Level 3.0: Proficient: Student demonstrates mastery on grade level standards.
This is the target/goal for student success and should be celebrated.
e Level 2.5 Student demonstrates partial success on grade level standards.
e Level 2.0: Developing: Student demonstrates understanding of the foundational
skills related to the grade level standard.
Level 1.5: Student demonstrates partial success on foundational skills but
demonstrates major errors on grade level standards.
e Level 1: Emerging: With help, student demonstrates some understanding of
foundational skills and grade level standards.

During the 2021-22 school year, the student was given proficiency marks in eight
general categories. The student’s marks fell below Level 3 in all but two of the ten
areas assessed under the category of “Elem Behavior and Work Habits.” Of the 27 total
marks given in this category, only three fell at Level 3. For two quarters, the student
earned a mark of three for “Core Principals: Demonstrates traits of good character in a
variety of settings, such as honesty, kindness, self-control, and perseverance.” During
the second quarter, the student earned a three for “Participation and Engagement:
Listen, participate in class, and engage in the learning process on a consistent basis.”
Of the remaining 24 marks under this category, 18 (67% of the 27 total) were at Level
2. The fourth quarter mark for “Follow Directions: Know and act in accordance to
classroom routines and verbal or written directions” was at Level 1. Only two marks
were given for “Social Awareness: Demonstrates awareness of others' thoughts,
feelings, and differences [the student appropriately reacts to others in a variety of
situations].” Those marks for the third and fourth quarters fell at Level 1.5. The fourth
quarter mark for “Interpersonal Skills: Demonstrates communication and social skills
to interact effectively within relationships” also fell at Level 1.5.

Of the 15 marks given under the category of Visual Arts on the 2021-22 progress
report, the student earned marks below Level 3 in six:

e Level 2 for the first quarter in “Control art tools, materials, and processes,”
Participation and Engagement,” and “Follow Directions;” and



e Level 2.5 for the second quarter in “Work Completion,” “Participation and
Engagement,” and “Follow Directions.”

The majority of the student's marks for the 2021-22 in, Science, Social Studies, and
Vocal Music were at Level 3 or above. Marks of 2.5 or lower in Physical Education
came in the areas of “Work Completion,” “Participation and Engagement,” “Following
Directions,” and “Following multi-step directions” and well as under the category of
“Dribble with feet.”

The student’s progress report for the first quarter of the 2022-23 school year shows
that the student fell below Level 3.0 in the following seven areas (18% of the 39 areas
assessed):

e Participation and Engagement: Listen, participate in class, and engage in the
learning process on a consistent level (2);

e Follow Directions: Know and act in accordance to classroom routines and
verbal or written directions (1.5);

e Edit for correct capitalization (2);

e FEdit for correct punctuation (2);

e Edit for correct spelling (2);

e Organize the events in a narrative chronologically and provide a sense of
closure (2); and

e Use dialogue to show how characters respond to an event or experience (2).

All other marks place the student at Level 3 (22 of 39 or 56%) or at Level 4 (10 of 39 or
26%).

Summary and Conclusions

The district responded in a timely manner (less than 15 school days) to the October 19,
2022 request from the student’s father for an “emergency reevaluation” of the
student’s IEP. The district requested written consent for the reevaluation on
November 3, 2022 and initiated the reevaluation on November 17, 2022 after receiving
written parental consent on November 7, 2022. Interim paraeducator support was put
in place for the student pending completion of the reevaluation when decisions
regarding the student’s need for continuing paraeducator support will be made by an
IEP team.
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The timeliness of the district's responses to parental requests made during the 2021-
22 school year prior to November 7, 2021 for the assignment of a paraeducator for the
student were not investigated because these requests were made more than one year
prior to the date this complaint was received by the Kansas State Department of
Education on November 7, 2022.

However, the district's response to a November 16, 2021 request for paraeducator
support for the student was investigated. In response to the request, the district sent
the parents prior written notice of refusal to conduct a reevaluation to determine the
student’s need for paraeducator support on December 10, 2022. The prior written
notice form was dated December 9, 2022. These dates fall within the required one
year limit.

The prior written notice states that it could be in the student’s “best interest to
consider other interventions along the continuum of services” before conducting a
reevaluation since “current behavior data does not support that a more restrictive
environment [was needed at that time].” This determination was made by the school
team without the participation of the parents and outside of the district's own
established procedures which called for an IEP team meeting to review a completed
district-developed matrix regarding the student’s need for attendant care support.
While the school social worker had on more than one occasion told the student’s
mother that she had the “right to request an IEP meeting or to request [the student]
be re-evaluated for any service at any time in the future,” the district failed to either
reevaluate the student or to convene an IEP team meeting to discuss the student’s
need for reevaluation or paraeducator support. Because the district made decisions
regarding the provision of services to the student outside of an IEP team meeting that
included the parents, a violation of special education statutes and regulations s
identified.

In his complaint, the parent asserts that the district failed to follow the
recommendations of outside professionals who have supported the provision of
paraeducator support for the student. However, only one report from an outside
evaluator has been presented to the district by the parents, and that report does not
include any reference to the student's need for paraeducator support. Had the district
been provided with such a recommendation, the district would be required to consider
the recommendation but would not have been required by statutes and regulations to
implement it, though notice of refusal would have been required. A violation of special
education statutes and regulations is not substantiated on this aspect of this issue.
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The student's Elementary Progress Reports (grade cards) show that the student has
been able to participate and make progress in the general education curriculum during
the last 12-month period. While the growth of his academic skills is relatively greater
than the development of his behavior and work habits, the student is nonetheless
improving his understanding of foundational skills related to grade level standards in
the latter area. Skills related to both behavior and work habits have strengthened
during the first quarter of the 2022-23 school year as compared to the 2021-22 school
year. Aviolation of special education statutes and regulations regarding the lack of
provision of a FAPE is not established.

Issue Two: School personnel do not follow the student’s IEP.

Applicable Statutes and Regulations

Federal regulations, at 34 C.F.R. 300.101(a), require that a student who has been
determined eligible for, and in need of, special education services, and whose parents
have provided written consent for the provision of those services, be provided with a
FAPE (Free Appropriate Public Education). 34 C.F.R. 300.17(d) states that FAPE means,
in part, special education and related services provided in conformity with an
individualized education program (IEP) that meets the requirements of 34 C.F.R.
300.320 through 300.324. A district must implement a student's IEP as written.

Parent's Position

The parent asserts that the district has failed to provide the student with several of the
accommodations or modifications required by his IEP. According to the parent, this
assertion is based on personal observation as well as reports from the student during
casual conversation and during therapy sessions.

District's Position

The district asserts that data establish a pattern of implementation of his IEP sufficient
to provide the student with a FAPE.

Investigative Findings

The student's May 9, 2022 IEP does not require the district to document the use of
implementation of the accommodations and/or modifications specified in the
document. However, the use of some of the specified accommodations and/or
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modifications has been reflected on goal sheets completed daily and sent to the
parents. The district also provided photographs to support the provision of several of
the accommodations discussed below.

Nonverbal/verbal cues and visuals (timer and bullseye target for behavior support):
The student's May 9, 2022 |IEP states that the student “needs cues throughout the
school day and visuals to stay on task. He uses a timer throughout the day to help him
transition.”

The parent asserts that the student has reported that the school does not use
nonverbal cues to assist him when making transitions from one task to another.

The district provided the investigator with a number of examples of the use of cues
and visuals. For example, a Behavior Bullseye is used with the student to process
through discussions about his behavior. The student and the teacher place tokens on
the chart to rank their separate impressions regarding the student’s feelings and
actions. A color-coded card reflecting various levels of frustration is also used with the
student to facilitate discussions about his frustration.

A color countdown card with numbers one through five is used to assist the student
with transitions. This year, the student has indicated that he doesn't need to see all
the numbers, so the card he is using has numbers 1, 3, and 5 with two blank dots (5 O
301).

The student’s “Daily Goals” sheets completed during the period of November 1 through
December 9, 2021 contained a section entitled “Antecedent (Trigger). Goal sheets
included in that section contain the question, “Did you use the behavior bullseye?” The
goals sheet for November 8, 2021 shows that the student used the bullseye on that
date.

While specific reference to the bullseye was removed from the goals sheet beginning
December 13, 2021, the continued availability of the bullseye was documented on the
goals sheet for January 26, 2022. During the remainder of the 2021-22 school year,
the student moved throughout his school day with a backpack that contained his
bullseye and countdown color cards.

The student’s use of the bullseye was targeted for specific data collection by the
Behavior Specialist for the district during the period of October 19 to November 23,
2021. The student made use of a bullseye target on 38% of data days during that
period.
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While the bullseye and countdown color cards have not been utilized extensively for
the student during the 2022-23 school year, timers have been available to him. The
district reports that the student has, however, often preferred to use the classroom
clock to assist him with transitions. The use of the clock has been paired with verbal
cues as to how much time remains before a preferred task or break. The student’s
classroom teacher and his interrelated resource teacher use their phone timers with
the student who seems to enjoy turning off the timer when the alarm sounds.

Preferential seating/be “teacher helper” when deemed possible by teacher:

The student's May 9, 2022 IEP states that the student “needs to be seated where
visual/auditory distractions are at a minimal [sic], the teacher is easily accessible, and a
positive peer role model is next to him. He does well being a teacher helper during
math where he can sit close to the teacher and help click through the PowerPoint
lessons when used.”

The parent contends that the student has not reported that he has been allowed to sit
near the teacher or in a location where distractions are minimized. The parent also
asserts that the student has not reported that a positive peer role model is seated
nearby.

According to the district, designated seating areas for the student vary depending
upon activity and classroom. In the gifted education resource room, for example, the
student and peers work at a kidney-shaped table that allows the student to be near
the teacher and peers for direct instruction. Partner work is done at a separate table
with peers nearby.

In the general education classroom, direct instruction for the student generally occurs
at a kidney shaped table that puts the student in close proximity to the teacher and
peers. When in Music, the student’s designated seating area on the floor is near the
teacher and peers in a spot that is intended to reduce distractions.

When the teacher is providing instruction to the whole class in the Science room, the
student is seated near her but away from the door to reduce distractions. The student
also has the option to use the desk in his safe spot rather than sitting with classmates
if he is uncomfortable being too close to others.

With regard to being able to serve as a “helper,” the student has been assigned a task

which he completes near the end of the school day. At that time, he goes to the office
and picks up slips of paper that reflect changes in dismissal for other students. The
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student then goes to the classrooms of those students and attaches the slip to a clip
outside the teacher's door. Additionally, the student's gifted teacher and his resource
teacher use him to make deliveries for them in the building. In the general education
classroom, students are randomly chosen to carry out weekly “jobs.” The student has
been selected for some of these jobs; he has chosen to carry out some and declined
others.

Safe place or Safe Person:
The student's May 9, 2022 |IEP states that the student “needs a safe place to go to help
manage his emotions.”

The parent states that the student has indicated that the only safe place available to
him in the classroom is one reserved for “community calm time” - a section in the
corner of the classroom with pillows and books. The parent contends that he and the
student’'s mother have asked the school to establish a separate safe place with minimal
distractions for the student and to provide the student with a weighted blanket and
other calming items, but the school’s failure to provide these things (which are not
required by the student’s IEP) suggests that there would be no compliance with this
accommodation.

According to the district, the student's safe spot varies by classroom. The gifted
education teacher reports that, in her resource room the student has a designated
calm down spot available to the student in the area where “Zones of Regulation” are
housed, but the student has not had to use the spot or the “Zones” this year.
According to the gifted education teacher, the student talks openly about his
frustration level and is able to process that frustration with the teacher at the time it is
occurring.

In the general education classroom, the student has a designated safe space where he
keeps his First/Then/Choice Board. A counter in that area houses his Behavior
Bullseye and color card as well as a collection of social stories. Staff report that the
student likes having these items in this area because he has easy access to them.

In the Music room, the student’s safe spot contains a timer and a list of calming
strategies. The student also has a designated safe spot at the back of the Art room. In
the Science room, the student has a safe spot where an hourglass timer and posters of
ideas and instructions on calming strategies can be found.
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In the interrelated Room, the student’s safe spot has pillows and bean bags to lay or sit
on. The area also contains a few fidgets/sensory items as well as some cards that
outline strategies to help the student calm down.

Allowing for different modalities to respond:
The student's May 9, 2022 |EP states that the student should be allowed to use “a
different modality to respond [to help] alleviate stress and anxiety.”

The parent asserts that the school has not consistently and “gently” provided this
accommodation. As an example, the parent cites an incident during an Emergency
Safety Intervention (ESI) when the student was not allowed to make a paper airplane as
a strategy for self-soothing. This ESI is addressed below under issues three and four.

The gifted education teacher reports that the student has been allowed a variety of
response options including both verbal and written responses, drawing, and tape
recording his answers.

The district has provided other examples of varying response modalities:

e Providing verbal responses;

e Dictating answers to a scribe;

e Using abbreviations rather than writing the entire word (“P” for past tense, “Pr”
for present tense, etc.);

e Pointing to an answer;

e Circling an answer; and/or

e Highlighting or underlining an answer.

Failure to follow aspects of the student's Behavior Intervention Plan (BIP):

The Behavior Intervention Plan (BIP) included in the student's May 9, 2022 IEP contains
four strategies/supports that have been used with the student to prevent non-
compliance behaviors. The IEP reflects the effectiveness of each of these
strategies/supports during the 2021-22 school year.

o First/Then Work System:
According to the parent, the student reports that he is given homework in the
same manner as his classmates and is not allowed to engage in preferred
activities until the end of the school day (rather than after each non-preferred
activity as required by his IEP).
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The First/Then system is addressed in the student's BIP under the “Prevention -
Changes to environment, instruction, adult and peer interactions portion of the
“Behavior Intervention Plan” section of the student's May 9, 2022 IEP. The IEP
states that the initial implementation of the system (using a file folder containing
pictures to indicate activities to be completed before earning a preferred
activity) “has been revised and is smaller. It is something [the student] can refer
to, but it is noted that [the student] has done well with verbal cues this year. If
he sees breaks on the work system, he can often become obsessive of them
and really want to focus on them instead of the “First” or the work assigned.”

Visual countdown for Transitions:

The IEP describes this strategy/support as using five colored strips of paper,
each with a different number (1-5) written on it. The strips are stacked with the
strip containing the number 5 on top. As the time for a transition nears, the
strips are removed, counting down to 1 at which point the student is reminded
that it is time to transition to the next activity.

The IEP states that the “visual countdown [using color strips] has not been
needed this year. [The student] likes to use a timer and is able to set the timer
and monitor it, himself.”

Provision of positive reinforcement:

Under the section of the BIP entitled “Instruction to teach and reinforce
Replacement Behavior(s),” the IEP states that “staff will provide positive
reinforcement.”

As examples of the district's failure to follow the BIP, the parent asserts that
telling the student that making a paper airplane was “not an option” and stating
that the student “committed assault” when he struck a teacher are not “positive”
reinforcements. The parent also states that the student has reported that staff
have said “not so nice” things to him.

Daily goal sheets for the student document many examples of the provision of
positive reinforcement for the student.

“Received a sticker during Art. Positive call to dad.” November 18, 2021
“Positive call to dad.” (November 19, 2021)

“Positive call home.” (November 22, 2021)

“Made a positive call home.” (November 29, 2021)

O O O O
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“A superstar in Library today.” (December 5, 2021)

“[The student] was amazing today.” (January 5, 2022)

“Today was so awesome!!” (January 18, 2022

“You did the right thing” (February 16, 2022)

“| bragged about his communication.” (February 22, 2022)

“[The student] was wonderful helping his math buddie with Dreambox.
Very polite.” (February 23, 2022)

[The student] “stated, 'l am starting to get frustrated! | agreed and
[reinforced] his good communication.” (February 28, 2022)

Engaging in conversation about a preferred topic:

The section of the BIP entitled “Identify steps to follow when examples of Target
and/or Peak Behavior occurs” contains the following suggested response when
the student “becomes escalated:”

“Staff member will ask [the student] to leave over-stimulating environment (if
possible) to engage in conversation about a preferred topic. After giving [the
student] positive attention about a preferred topic and observing that [the
student] is no longer in an escalated state, staff member will reflect with [the
student] on what happened and on how he can transition successfully back to
being on task using the first/then system.”

According to the parent, the student has reported that his attempts to talk
about a preferred topic at times other than the end of the day are either
discouraged or not allowed. However, the student's IEP does not require that
the student be allowed to discuss preferred topics at any time during the school
day. Rather, this strategy is to be used during those times when “Target and/or
Peak Behavior occurs.”

Summary and Conclusions

The district has provided evidence to show that all of the four IEP accommodations
specified by the parent in his complaint have been implemented. Four areas of alleged
failure of the district to follow the student’s BIP were investigated, and the investigator
determined the district was following the BIP as written in all four areas. A violation of
special education statutes and regulations is not established on this issue.
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Issue Three: School personnel are falsifying documentation.

Applicable Statutes and Regulations

At KAR. 91-40-51, Kansas regulations state that a formal complaint must allege a
violation of state or federal special education laws or regulations.

Emergency Safety Interventions (ESI) are not governed by special education laws or
regulations. At K.S.A. 72-89d03, Kansas statutes address the seclusion and restraint of
students and require districts to develop and implement written policies to govern the
use of ESlin schools. These written policies must include a local dispute resolution
process to be used by a parent when filing a complaint with the local district regarding
the use of an ESI (K.S.A. 72-89d03(g)(2)).

Parent's Positon

The parent contends that, following the implementation of an ESI on October 19, 2022,
the district failed to notify the parent of the ESI'in a timely manner and sent the parent
an improperly dated “data feedback form.”

Investigative Findings

At #5116 in its Board Palicies, the district addresses Emergency Safety Interventions.
At item 6, the policy addresses “Dispute Resolution” and designates the district's Chief
Human Resources Officer as the complaint investigator to conduct investigations of
parental complaints regarding ESI.

The parent followed district-established procedures and filed an ESI complaint with the
Chief Human Resources Officer on November 16, 2022. An internal investigation by

the district was initiated.

Because this complaint investigator does not have jurisdiction over complaints related
to the implementation of an ESI, this issue was not investigated further.

Issue Four: School personnel improperly used a physical restraint.
As stated above under Issue Three, this complaint investigator does not have

jurisdiction over complaints regarding ESI. The focus of this issue is the district's action
related to an ESI. Therefore, this issue was not addressed as a part of this
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investigation. An internal investigation was initiated by the district under the guidelines
established in the district's Board Policy.

Corrective Action

Information gathered in the course of this investigation has identified noncompliance
with special education statutes and regulations on issues presented in this complaint.
Specifically, violations occurred with regard to KA.R. 91-40-17(a) and 34 C.F.R.
300.501(b) which require that parents be included as members of an IEP team making
decisions regarding services for their child.

Therefore, USD #259 is directed to submit to Special Education and Title Services
(SETS), within 40 calendar days of the date of this report, a written statement of
assurance stating that it will comply with K.A.R. 91-40-17(a) and 34 C.F.R. 300.501(b) by
including the parent(s) in any IEP team meeting where decisions will be made
regarding the provision of services (1:1 attendant care/paraeducator) for this student.

The district has already begun the process of completing a reevaluation of the student
to better inform the team of the student’s needs. Parental consent for the
reevaluation of the student was provided by the parent on November 7, 2022. Special
education statutes and regulations require that the reevaluation be completed within
60 school days of the date of that consent - by March 3, 2023. However, the district is
hereby directed to expedite the reevaluation process and to convene a meeting to
review the results of the reevaluation with the parent(s) by no later than January 31,
2023. If the parent declines to participate in the reevaluaton process (by, for example,
not providing information regarding the student’s performance in the home setting),
the reevaluation shall be completed without delay using all otherwise available data.
Additionally,

1) By no later than 5 school days following the reevaluation review meeting, USD
#259 shall convene an IEP team meeting to determine whether any changes to
the student’s current IEP are warranted. This meeting may be held on the same
date as the reevaluation team meeting if the parties agree to do so.

2) The IEP team must consider any recommendations from outside agencies or
individuals for paraeducator support if those recommendations are presented
by the parent(s) in the form of a written report or statement or are offered in-
person by such an outside source, but the district is not obligated to accept
such recommendations.
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3) By no later than 5 school days following the IEP team meeting described above
under Item #1, USD #259 shall submit to Special Education and Title Services
(SETS)

a) A copy of the notice of meeting for the reevaluation review;

b) A copy of the notice of meeting for the IEP team meeting (one notice may
cover both meetings if they are held on the same day);

C) A copy of the reevaluation report; and

d) A copy of any prior written notice documents related to changes to the
IEP or proposed refusals resulting from the reevaluation and IEP review.

4) Further, USD #259 shall, within 10 calendar days of the date of this report,
submit to SETS one of the following:

a) A statement verifying acceptance of the corrective action or actions
specified in this report;

b) a written request for an extension of time within which to complete one
or more of the corrective actions specified in the report together with
justification for the request; or

C) a written notice of appeal. Any such appeal shall be in accordance with
KA.R. 91-40-51(f).

Right to Appeal

Either party may appeal the findings or conclusions in this report by filing a written
notice of appeal in accordance with KA.R. 91-40-51(f)(1). The written notice of appeal
may either be emailed to formalcomplaints@ksde.org or mailed to Special Education
and Title Services, 900 SW Jackson St, Ste. 602, Topeka, KS, 66612. Such notice of
appeal must be delivered within 10 calendar days from the date of this report.

For further description of the appeals process, see Kansas Administrative Regulations
91-40-51(f), which can be found at the end of this report.

Diana Durkin
Complaint Investigator
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K.A.R. 91-40-51(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions of a

compliance report prepared by the special education section of the department by filing
a written notice of appeal with the state commissioner of education. Each notice shall
be filed within 10 days from the date of the report. Each notice shall provide a detailed
statement of the basis for alleging that the report is incorrect.
Upon receiving an appeal, an appeal committee of at least three department of
education members shall be appointed by the commissioner to review the report and
to consider the information provided by the local education agency, the complainant, or
others. The appeal process, including any hearing conducted by the appeal committee,
shall be completed within 15 days from the date of receipt of the notice of appeal, and
a decision shall be rendered within five days after the appeal process is completed
unless the appeal committee determines that exceptional circumstances exist with
respect to the particular complaint. In this event, the decision shall be rendered as soon
as possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires corrective action
by an agency, that agency shall initiate the required corrective action immediately. If,
after five days, no required corrective action has been initiated, the agency shall be
notified of the action that will be taken to assure compliance as determined by the
department. This action may include any of the following;

A) The issuance of an accreditation deficiency advisement;

B) the withholding of state or federal funds otherwise available to the agency;
C) the award of monetary reimbursement to the complainant; or

D) any combination of the actions specified in paragraph (f)(2)

—_~ o~ o~ o~
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KANSAS STATE DEPARTMENT OF EDUCATION

SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #232
ON NOVEMBER 16, 2022

DATE OF REPORT DECEMBER 16, 2022

This report is in response to a complaint filed with our office on behalf of the student
by his mother, The mother. In the remainder of the report, the student will be referred
to as “the student.” The student's mother is the mother and in the remainder of this
report she will be referred to as “the mother,” “the parent,” or “the complainant.” The
complaint is against USD #232, Desoto Public Schools. In the remainder of the report,
the “school,” the “district,” and the “local education agency” (LEA) shall refer to USD
#232.

The Kansas State Department of Education (KSDE) allows for a 30-day timeline to
investigate a child complaint and a complaint is considered to be filed on the date it is
delivered to both the KSDE and to the school district. In this case, the KSDE initially
received the complaint on November 16, 2022 and the 30-day timeline ends on
December 16, 2022.



Investigation of Complaint

Donna Wickham, Complaint Investigator, interviewed the parent by telephone on
November 17, 2022 and Lee Hanson USD #232 Director of Special Services, Megan
Turpin, Principal, Riverview Elementary, Andy Gloshen, School Psychologist, Riverview
Elementary, Raina Newth, Speech and Language Pathologist, Riverview Elementary,
Kristen Schwartz, Special Education Coordinator for Elementary, Jessee Altman, Early
Childhood School Psychologist, Andrea West, Principal, Cedar Trails Exploration Center
- Early Childhood, on December 5, 2022.

The Complaint Investigator also received emails from the parent and USD #232
between November 17, 2022 and November 30, 2022.

In completing this investigation, the Complaint Investigator reviewed documentation
provided by the complainant and district. Although additional documentation was
provided and reviewed the following materials were used as the basis of the findings
and conclusions of the investigation:

e Email from Parent to Melissa Radetic, Speech Pathologist, Cedar Trails
Exploration Center - Early Childhood dated July 27, 2022 at 11:20 a.m.

e FEmail from Ms. Radetic to Parent dated July 27, 2022 at 12:40 p.m.

e Email from Parent to Ms. Radetic dated July 28, 2022 at 8:23 p.m.

e Email from Andrea West, Principal, Cedar Trails Exploration Center - Early
Childhood to Parent, Raina Newth, Speech Language Pathologist, Riverview
Elementary and Megan Turpin, Principal, Riverview Elementary dated July 29,
2022 at 3:20 pm

e FEmail from Mr. West to parent dated August 1, 2:09 p.m.

e Email from Ms. Turpin to all parents of incoming students, undated

e Email from parent to Ms. Turpin dated August 8, 2022 at 9:38 a.m.

e Email from Ms. Turpin to parent dated August 8, 2022 at 1:34 p.m.

e Email from Mr. Andrew Gloshen, School Psychologist, Riverview Elementary to
parents dated August 12, 2022 at 2:10 p.m.

e Email from Ms. Newth, to Parent dated August 12, 2022 at 2:42 p.m.

e Prior Written Notice for Evaluation or Reevaluation and Request for Consent
dated August 12, 2022, electronically signed by the parent on August 15, 2022
giving consent

e Communication Log dated August 17, 2022



e Children’s Mercy Report from the Speech Clinic dated November 3, 2022

e Email from Cheri Eskina, Kindergarten Teacher, Riverview Elementary to Ms.
Newth dated November 10, 2022 at 2:53 p.m.

e Speech/Language Screening Results for student dated November 11, 2022

e Email from Ms. Newth to Parent dated November 15, 2022 at 12:55 p.m.

e USD #232 Notice of Tier Support for Speech and Language to parents dated
November 15, 2022

e Email from parent to Mr. Gloshen dated November 15, 2022 at 5:07 p.m.

e Email from Parent to Ms. Newth dated November 15, 2022 at 5:10 p.m.

e Prior Written Notice for Evaluation or Reevaluation dated November 16, 2022,
signed by the parent on November 16, 2022

e Email from Ms. Newth to Parent dated November 16, 2022 at 11:44 a.m.

e Communication Log note from November 16, 2022

e Unified School District No. 232 2022-23 Calendar

Background Information

This investigation involved a kindergarten-aged student enrolled at Riverview
Elementary in USD #232. He is not currently receiving special education or related
services as a child with a disability per the Individuals with Disabilities Education Act
(IDEA). Beginning in November he began receiving Tier Ill support for speech. He has
been screened at yearly intervals for speech/language delays since August 2020 and
has been observed for behavioral issues at community day cares prior to entering
kindergarten. He was receiving speech therapy prior to kindergarten and the parent
reported that his speech was not improving and impacting his behavior. In November,
his parents had his speech evaluated at Children’s Mercy Speech Clinic. The child lives
at home with his parents.

ISSUE ONE: The USD #232, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed
to complete a comprehensive special education evaluation for a child
with a suspected disability within timelines.



Positions of the Parties

The complainant alleged that in August 2022 she reached out to the speech
pathologist at Cedar Trails Exploration Center - Early Childhood due to no changes in
her child’s speech, increased frustration when he was misunderstood and other
speech deficiencies that were not age appropriate. The Cedar Trails speech pathologist
then reached out to Riverview Elementary staff (where the student would be entering
Kindergarten later that month). Staff at Riverview Elementary stated that although they
were unfamiliar with the student, they would evaluate the student based on the
request. The complainant was informed that the evaluation would start the second
week of school and likely not conclude until November.

On September 23, 2022 at the parent teacher conference, she learned that the
teacher was unaware of the request. As of November 9, 2022 the parent alleged she
had received no communication from the school about the evaluation.

The district acknowledged that the district was in violation of failing to complete a
comprehensive special education evaluation for the student with a suspected disability
within timelines. They responded that once they discovered this the school
psychologist, Speech Language Pathologist and principal contacted the parent on
November 15, 2022 to explain the error in completing the evaluation within the 60-day
timeline. An option of continuing the evaluation in tandem with Tier Ill interventions
was discussed. At that time, the parent withdrew consent for the evaluation and
decided to continue with the Tier lll interventions. Additionally, the parent provided the
SLP and School Psychologist with an outside evaluation for her son from Children’s
Mercy Assessment center.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and staff in USD #232.

e The parent signed the PWN for an initial evaluation of her child on August 15,
2022 starting the 60-school day timeline.

e The school district calendar shows that the 60-school day timeline to complete
the initial evaluation would end on November 15, 2022.

e The district acknowledges the error in completing the evaluation through
documentation and interview.



Applicable Regulations and Conclusions

According to 34 C.F.R. 300.301(c) and K.A.R. 91-40-8(f) the initial evaluation is to be
completed within the 60-school-day timeline. The 60-school-day timeline begins when
the agency receives written parent consent to conduct the initial evaluation.

Based on the foregoing, according to IDEA and Kansas special education regulations it
is substantiated that the district failed to complete a comprehensive special education
evaluation for a child with a suspected disability within timelines.

ISSUE TWO: The USD #232, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed
to secure parent approval to conduct an evaluation for special education
and related services.

Positions of the Parties

The complainant alleged that the district did not conduct the evaluation for special
education within the timeframe. Due to the focus on getting services to the student
quickly it was determined to investigate this allegation to determine if this step
impeded the evaluation.

The district responded that two prior written notices were provided to the parent. The
first PWN dated August 12, 2022 responding to the parents request to evaluate her
son for special education and related services was signed by the parent on August 15,
2022. A second PWN dated November 16, 2022 was provided to the parent to
withdraw the request for evaluation and agreeing to Tier lll speech services was signed
electronically by the parent on November 16, 2022.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and staff in USD #232.

e The findings of Issue One are incorporated herein by reference.

e The PWN dated August 12, 2022 responding to the parents request to evaluate
her son for special education and related services was electronically signed by
the parent on August 15, 2022.



e The PWN dated November 16, 2022 was provided to the parent to withdraw the
request for evaluation and agreeing to Tier Ill speech services was signed
electronically by the parent on November 16, 2022.

e Emails from the district to the parent and interview with the district show that
the district requested and received parent consent to conduct the evaluation
and in November to withdraw the request.

e The parent agrees and emails show she signed both PWNSs giving consent for an
evaluation and later withdrawing the request and requesting Tier |lI
interventions.

Applicable Regulations and Conclusions

According to 34 C.F.R. 300.300(a) and K.A.R. 91-40- 27(a)(1) the school must obtain
informed consent from the parent of the child before conducting the evaluation.
Further, parents must be provided procedural safeguards to help the family
understand the process.

The signed PWNs and email exchanges between both the parent and district
demonstrate that the parents consented to both actions and agreed with the actions.

Based on the foregoing, according to IDEA and Kansas special education regulations it
is not substantiated that the district failed to secure parent approval to conduct an
evaluation for special education and related services.

ISSUE THREE: The USD #232, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed
to provide parent input into the evaluation process.

Positions of the Parties

The complainant alleged that the district agreed to conduct the initial evaluation for
special education and related services based on her request and she signed consent
to start. She was told the next steps and expected timeline but not contacted at any
time other than her initial contact expressing her area of concern.

The district acknowledged that the district was in violation of failing to complete a
comprehensive special education evaluation for the student with a suspected disability
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within timelines. Therefore, USD #232 failed to allow parent input into the evaluation
process.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and staff in USD #232.

e The findings of Issue One and Two are incorporated herein by reference.

e Documentation and interview confirm the parent was not contacted about the
evaluation process after the initial consent.

e Documentation and interview confirm the district acknowledges that due to not
completing the special education evaluation within the timeline they did not
include the parent into the evaluation process.

Applicable Regulations and Conclusions

According to 34 C.F.R.300.301 and K.A.R. 91-40-8 during the initial evaluation each
agency shall ensure that members of an appropriate |IEP team for the child and other
qualified professionals, as appropriate, comply with the following requirements: (1) The
evaluation team shall review existing evaluation data on the child, including the
following information: (A) evaluations and information provided by the parent of the
child; (B) current classroom-based, local, and state assessments and classroom-based
observations; and (C) observations by teachers and related services providers. (2) On
the basis of that review and input from the child’s parent, the evaluation team shall
identify what additional data, if any, is needed.

As the district acknowledged the evaluation was not conducted the parent was
therefore not included in the evaluation. It is noted that the parent has since
withdrawn her request for the evaluation of her child in favor of Tier Il services.

Based on the foregoing, according to IDEA and Kansas special education regulations it
is substantiated that the district failed to provide parent input into the evaluation
process.



Corrective Action

Information gathered in the course of this investigation has substantiated

noncompliance with special education statutes and regulations. A violation occurred in

the following area:

A. Federal regulations at 34 C.F.R. 300.301(c) and K.A.R. 91-40-8(f) specifies the
initial evaluation is to be completed within the 60-school-day timeline.

In this case, the evidence supports the finding that USD #232 did not complete
the student’s initial evaluation within the 60-school-day timeline.
Documentation, Interview, and the District Response letter of November 29,
2022 document this. It is noted that the parent reports a good outcome for her
child in spite of the noncompliance.

A. Federal regulations at 34 C.F.R. 300.301 and K.A.R. 91-40-8 specifies that
parental input is required and integral to the initial evaluation for special
education and related services.

In this case, the evidence supports the finding that USD #232 did not include
parent input into the student’s initial evaluation through documentation,
Interview, and the District Response letter of November 29, 2022.

Based on the foregoing, USD #232 is directed to take the following actions:

1.

Within 15 calendar days of the date of this report, USD #232 shall submit a
written statement of assurance to Special Education and Title Services (SETS)
stating that it will comply with state and federal regulations implementing the
Individuals with Disabilities Education Act (IDEA) at 34 C.F.R. 300.301(c) and
K.A.R. 91-40-8(f) by completing initial evaluations, and if the child is eligible, to
develop and implement an IEP within the required 60-schooll-day timeline,
unless the district has obtained written parental consent to an extension of
time.

Further, by February 1, 2023 USD #232 will complete the following: (1) submit a
written statement of assurance to Special Education and Title Services (SETS)
that the district's practices and procedures for initial evaluation and parent
communications have been reviewed and revised as appropriate to be
responsive and compliant with evaluation procedures of the Individuals with



Disabilities Education Act (IDEA) and the Kansas Special Education for
Exceptional Children Act; (2), if the district has a tracking system to comply with
the timelines for the special education evaluation process, it will provide a
written description of that system to SETS; (3) If the district does not currently
have a tracking system to comply with the timelines for the special education
evaluation process, then one will be created, and a written description of that
system will be sent to SETS.

3. Within 15 calendar days after the planned December 2022 meeting to discuss
the success of the Tier Ill interventions and whether an evaluation for special
education services is warranted, USD #232 shall submit the decisions and
associated signed documentation showing parent participation of this meeting.

Right to Appeal

Either party may appeal the findings or conclusions in this report by filing a written
notice of appeal with the State Commissioner of Education, ATTN: Special Education
and Title Services, Landon State Office Building, 900 SW Jackson Street, Suite 620,
Topeka, KS 66612-1212. The notice of appeal may also be filed by email to
formalcomplaints@ksde.org. The notice of appeal must be delivered within 10 calendar

days from the date of this report.

For further description of the appeals process, see Kansas Administrative Regulations
91-40-51(f), which can be found at the end of this report.

Donna Wickham, Ph.D.

Donna Wickham, Complaint Investigator


mailto:formalcomplaints@ksde.org

K.A.R. 91-40-5(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions of a
compliance report prepared by the special education section of the department by
filing a written notice of appeal with the state commissioner of education. Each notice
shall be filed within 10 days from the date of the report. Each notice shall provide a
detailed statement of the basis for alleging that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three department of
education members shall be appointed by the commissioner to review the report
and to consider the information provided by the local education agency, the
complainant, or others. The appeal process, including any hearing conducted by the
appeal committee, shall be completed within 15 days from the date of receipt of the
notice of appeal, and a decision shall be rendered within five days after the appeal
process is completed unless the appeal committee determines that exceptional
circumstances exist with respect to the particular complaint. In this event, the
decision shall be rendered as soon as possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires corrective action
by an agency, that agency shall initiate the required corrective action immediately. If,
after five days, no required corrective action has been initiated, the agency shall be
notified of the action that will be taken to assure compliance as determined by the
department. This action may include any of the following;:

(A) the issuance of an accreditation deficiency advisement;
(B) the withholding of state or federal funds otherwise available to the agency;
(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph (f)(2)
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KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
BLUE VALLEY UNIFIED SCHOOL DISTRICT # 229
ON NOVEMBER 30, 2022

DATE OF REPORT: December 21, 2022

This report is in response to a complaint filed with our office by Matthew Rogers,
attorney for Mother and Father on behalf of Father and Father’s son, Student.
Student will be referred to as “this student” in the remainder of this report. The
other student involved in the incident described below, will be referred to as the
“other student.” Mother and Father will be referred to as “the parents.”

Investigation of Complaint

The investigator reviewed the complaint submitted on behalf of the student and
reviewed the written response of the district. The district’s response was sent
by e-mail on December 9, 2022, by Stephanie Lovett-Bowman, attorney for the
school district.

Background Information

The relevant facts of this case are not in dispute, in any material way. An
incident occurred between this student and another student on August 23,
2022. The incident between this student and the other student was recorded
on a surveillance video. The surveillance video did not include any audio
recording.

This student received two 30-minute after-school detentions from Dr. Lisa
Stolper, the principal of Lakewood Middle School (LKMS), as the result of the
incident. One of the detentions, which both students received, was based on
the behavior of both students to each other. The other detention imposed on
this student was based on this student’s behavior toward Dr. Stolper during the
incident.



Mr. Rogers wrote a letter, dated September 21, 2022, to the Registrar at the
Lakewood Middle School. The September 21, 2022, letter included a release
form signed by this student’s mother, authorizing the district to disclose to Mr.
Roger’s firm “any and all education records pertaining to [this student].” The
September 21, 2022, letter made a request for a “complete copy” of specified
records, or “a mutually agreeable date and time to view” the specified records.
The records specified in the September 21, 2022, letter were as follows:

1. Any video or audio recordings depicting the purported incident
occurring on August 23, 2022, between [this student] and
another student that District staff reported to the [parents].
This request includes but is not limited to video and audio
recordings taken before, during, and after the incident that relate
in any way to the alleged incident, including any staff interactions
with either student.

2. Any written statements (e.g., emails or text messages describing the
incident, witness statements, etc.) regarding the alleged incident
described in paragraph one.

On September 29, 2022, Melissa Hillman, Chief Legal Officer for USD 229,
responded to the September 21 letter from Mr. Rogers to the Registrar. In that
response letter, Ms. Hillman stated that, with regard to this student’s academic
records, the parents could work directly with the Lakewood Middle School’s
registrar to obtain the specific records they were seeking. In the September 29,
2022, letter, Ms. Hillman also stated that “there are no written witness
statements.” In the September 29, 2022, letter Ms. Hillman denied the request
to review the video, saying “Because it is not possible to view the video without
disclosing information related to both students, and parental consent to share
information was denied, the school appropriately informed [the parents] about
the content of the video as it relates to [the student].”

In a letter, dated October 25, 2022, Mr. Rogers responded to Ms. Hillman’s
September 29, 2022, letter, making legal arguments, and stating that the
parents “do not object to viewing a redacted version, if the redaction does not
impair the video’s meaning.”



Issues
In the complaint, the parent raises one issue:

Issue One: The school district refused parental access to student records,
including: (1) video recording(s) depicting a reported incident between [this
student] and another student that the District relied upon in disciplining [this
student] and (2) statements, emails, text messages, etc. regarding the alleged

incident.
Analysis

The first consideration is whether the Kansas State Department of Education has
jurisdiction to investigate this complaint. For the following reasons, this
investigator concludes that it does not.

The requirements to obtain parent consent to disclose personally identifiable
information and to provide parent access to education records is similar in both
the Individuals with Disabilities Act (IDEA) and the Family Educational Rights and
Privacy Act (FERPA). They are not, however, identical.

The pertinent state regulation is K.A.R. 91-40-50(b). That regulation says:

(b) The provisions in 34 C.F.R. 88 300.612 through 300.624, as in effect on
August 14, 2006, and published in 71 fed. reg. 46802-46804 (2006), which
concern parental access to education records and confidentiality of those
records, are hereby adopted by reference.

Accordingly, Kansas has adopted the federal regulations, at 34 C.F.R. 300.613 with
regard to a parent’s right to access the special education records for their child.
34 C.F.R. 300.613(a) states:

(a) Each participating agency must permit parents to inspect and
review any education records relating to their children that are
collected, maintained, or used by the agency under this part. The
agency must comply with a request without unnecessary delay and
before any meeting regarding an IEP, or any hearing pursuant to Sec.
300.507 or Sec. Sec. 300.530 through 300.532, or resolution session
pursuant to Sec. 300.510, and in no case more than 45 days after the
request has been made (emphasis added).



Assuming that the surveillance video, along with other “statements, emails, text
messages, etc.” are all education records, and this investigator makes no finding
that they are education records because that is not essential to the conclusion in
this report, that assumption would provide only the first of two steps in applying
the access rights specified in the IDEA regulations to this complaint.

The access rights under special education law apply only when both of the
conditions specified in 34 C.F.R. 300.613(a) are present. That is, in order to have a
right to access a record under this regulation, that record must be both an
education record and a record that is “collected, maintained, or used by the
agency under this part.”

“This part” refers to Part B of the IDEA. Thus, the right of a parent to access
records under this regulation is more limited than the general right of a parent to
access records under FERPA. Under FERPA a parent has a right to access any of
the education records of their child. Under the IDEA regulations, the parent’s
right to access education records is limited to their child’s education records that
are collected, maintained, or used under Part B (Kansas adds the state special
education laws and regulations). Those records might include items such as
Individual Education Programs (IEPs), IEP team notes at an IEP team meeting,
Prior Written Notices (PWNs), evaluation and reevaluation reports; Alternative
Educational Settings for disciplinary removals that constitute a change of
placement; Independent Educational Evaluations (IEEs), and other records
collected, maintained or used for special education matters.

Nothing in the facts of this case supports a finding that the surveillance video,
along with other “statements, emails, text messages, etc.” that are the subject of
this complaint were collected, maintained, or used by the district due to a special
education requirement or for a special education purpose. The incident involved
two students involved in a physical engagement with each other. The incident was
witnessed by school personnel and was also caught on a video surveillance
camera used to monitor the student population as a whole. The disciplinary
action involved an after-school detention, not a suspension, much less a
suspension that triggered rights or responsibilities under special education laws
and regulations. There is no evidence that any special education service was
missed, or that any special education placement was changed, or that any special
education process was used or required as a result the incident. There is no
evidence that any of this student’s rights or protections under special education
laws and regulations was, in any manner, affected by the way the district



proceeded in the incident or in the following discipline. Rather, the evidence
supports a finding that the information contained in the surveillance video and in
statements, emails, and text messages regarding this incident, were collected,
maintained, and used by the district to address the physical incident that
occurred between these two students in the same way the information would
have been used in any similar event involving the general education population.
The evidence presented makes it clear that there was simply no connection
between how this information was collected, maintained, or used and this
student’s status as a child with a disability.

This distinction is important because Kansas regulation K.A.R. 91-40-51(a) states
that in order to file a special education complaint, the complaint must include: (1)
a statement that the agency has violated a state or federal special education law
or regulation; and (2) the facts on which that statement is based. Likewise,
federal regulation 34 C.F.R. 300.153(b) requires that the complaint include an
allegation of a violation of Part B and the facts upon which the allegation is based.

For the reasons stated above, this investigator finds that this complaint fails to
state a factual basis to support a violation of any IDEA or Kansas special education
statute or regulation, specifically including the access provision of 34 C.F.R.
300.613, which requires parental access to education records of their child that
are collected, maintained, or used for special education purposes .

Conclusion

The allegation of a violation of federal and/or Kansas special education laws or
regulations is not substantiated.

Right to Appeal

Either party may appeal the findings in this report by filing a written notice of
appeal with the State Commissioner of Education, Special Education and Title
Services, Landon State Office Building, 900 SW Jackson Street, Suite 620, Topeka,
Kansas 66612-1212 within 10 calendar days from the date the final report was
sent. For further description of the appeals process, see Kansas Administrative
Regulations 91-40-51 (f), which is attached to this report.



Mark Ward

\
KAN SAS/\ Attorney Il

STATE DEPARTMENTOF  gnacig| Education and Title Services
EDUCATION
900 5.W. Jackson Street, Suite 102 (785) 296-0920

Topeka, Kansas 66612-1212
mward@ksde.org
www.ksde.org

Kansas leads the world in the success of each student.

The Kansas State Department of Education does not
discriminate on the basis of race, color, national origin, s
disability or age in its programs and activities and provid
equal access to the Boy Scouts and other designated you
groups. The following person has been designated to ha
inquiries regarding the nondiscrimination policies: KSDE
General Counsel, Office of General Counsel, KSDE, Lando
State Office Building, 900 S.W. Jackson, Suite 102, Topeka
66612, (785) 296-3201.

K.A.R. 91-40-51(f)(1): Any agency or complainant may appeal any of the
findings or conclusions of a compliance report prepared by the special
education section of the department by filing a written notice of appeal with
the state commissioner of education. Each notice shall be filed within 10 days
from the date of the report. Each notice shall provide a detailed statement of
the basis for alleging that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three department
of education members shall be appointed by the commissioner to review the
report and to consider the information provided by the local education
agency, the complainant, or others. The appeal process, including any hearing
conducted by the appeal committee, shall be completed within 15 days from
the date of receipt of the notice of appeal, and a decision shall be rendered
within five days after the appeal process is completed unless the appeal
committee determines that exceptional circumstances exist with respect to
the particular complaint. In this event, the decision shall be rendered as soon
as possible by the appeal committee.


mailto:mward@ksde.org
http://www.ksde.org/

(2) If an appeal committee affirms a compliance report that requires
corrective action by an agency, that agency shall initiate the required
corrective action immediately. If, after five days, no required corrective action
has been initiated, the agency shall be notified of the action that will be taken
to assure compliance as determined by the department. This action may
include any of the following:

(A) The issuance of an accreditation deficiency advisement;

(B) the withholding of state or federal funds otherwise available to the
agency;

(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph (f)(2).
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KANSAS STATE DEPARTMENT OF EDUCATION

SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #446
ON NOVEMBER 17, 2022
DATE OF REPORT DECEMBER 26, 2022

This report is in response to a complaint filed with our office on behalf of Student by
his mother, Mother. In the remainder of the report, Student will be referred to as “the
student.” Student 's mother is Mother and in the remainder of this report she will be

referred to as “the mother,” “the parent,” or “the complainant.”

The complaint is against USD #446, Independence Public Schools. In the remainder of
the report,” the “school,” the “district,” and the “local education agency (LEA) shall refer
to USD #446.

The Kansas State Department of Education (KSDE) allows for a 30-day timeline to
investigate a child complaint and a complaint is considered to be filed on the date it is
delivered to both the KSDE and to the school district. In this case, the KSDE initially
received the complaint on November 17, 2022 and the 30-day timeline ends on
December 19, 2022.

Investigation of Complaint

Donna Wickham, Complaint Investigator, interviewed the parent initially by telephone
on November 17, 2022 and Matt Ysusi on December 5, 2022.

The Complaint Investigator also received emails from the parent and USD #446
between November 17, 2022 and November 30, 2022.



In completing this investigation, the Complaint Investigator reviewed documentation

provided by the complainant and district. Although additional documentation was

provided and reviewed the following materials were used as the basis of the findings

and conclusions of the investigation:

Psychological Evaluation dated December 10, 2021 from The Therapy Center
Report from Four County Mental Health Center dated July 13, 2022

2022-2023 Student Accommodation for the student

Email from Mr. Ysusi to parent dated August 15, 2022 at 12:09 p.m.

Email from parent to Matt Ysusi, Assistant Director, Tri-County Special Education
Interlocal 607 dated August 15, 2022 12:16 p.m.

Email from Kurt Seiler, Principal, Independence High School USD #446 to parent
on August 16, 2022 at 7:05 a.m.

Score page from Renaissance Parent Report dated August 19, 2022

Email from Mr. Ysusi to Mr. Seiler and Ms. Allen dated August 23, 2022 at 3:33
p.m.

Email from Ms. Allen to parent dated August 24, 2022 at 8:36 a.m.

Email from parent to Ms. Allen dated August 24, 2022 at 11:29 a.m.

Email from Ms. Allen to Mr. Ysusi dated August 25, 2022 at 11:33 a.m.
Independence High School Transcript for the student, generated on August 25,
2022

Independence High School Student Test Scores Detail for the student,
generated on August 25, 2022

Prior Written Notice for Identification, Initial Services, Placement, Change in
Services, Change of Placement and Request for Consent dated August 29, 2022
Conference Summary dated August 29, 2022 and signed by Tri-County Assistant
Director, Principal, and School Psychologist. It was noted that the Parent
attended via Zoom

Email from parent to Mr. Ysusi dated August 31, 2022 at 11:45 a.m.

Letter from NLK Counseling Mental Health Therapy dated September 2, 2022
referencing June 2021 Treatment Plan

Email from parent to Teresa Jefferson, School Psychologist, USD #446 and
Valene Schmitz Counselor, Independence High, USD #446 dated September 13,
2022 at 8:32 a.m.



Email from parent to Ms. Allen and Mr. Ysusi dated October 10, 2022 at 8:19
a.m.

Email from Mr. Ysusi to parent dated October 12,2022 at 1:41 p.m.

Email from parent to Mr. Ysusi dated October 12, 2022 at 2:16 p.m.

Email from Ms. Allen to Emily McCambridge, Director, Tri-County Special
Education Interlocal 607 dated October 13, 2022 at 11:24 a.m.

Prior Written Notice for Evaluation or Reevaluation and Request for Consent
dated October 14, 2022 and signed electronically by Parent on October 14,
2022

November 4, 2022 signed letter from Labette Health

Email from parent to Mr. Ysusi, Ms. Allen and Ms. McCambridge dated
November 4, 2022 at 1:55 p.m.

Email from parent to Ms. McCambridge dated November 7, 2022 at 1:50 p.m.
Notes from a phone call from parent to Ms. McCambridge dated November 7,
2022 at 4:10 p.m.

Email from the parent to Ms. Allen dated November 14, 2022 at 11:44 a.m.
Email from parent to Ms. Reichenberger dated November 15, 2022 at 12:46
p.m.

Email from parent to Ms. Reichenberger dated November 15, 2022 at 1:02 p.m.
Email from Ms. Reichenberger to parent dated November 15, 2022 at 1:08 p.m.
Email from parent to Lindsey Reichenberger, Home and Health Coordinator,
USD #446 and Marcus Lanning, Assistant Principal, Independence High, USD
#446 dated November 15, 2022 at 2:02 p.m.

Email from Mr. Holehan to parent dated November 15, 2022 at 3:20 p.m.

Email from parent to Travis Holehan, Math Teacher, USD #446 dated November
15,2022 at 4:11 p.m.

Parent Teacher Contact Log inclusive of dates August 22, 2022 through
November 16, 2022

Star Diagnostic Report - Reading for the student, generated on November 17,
2022

Star Diagnostic Report - Math for the student, generated on November 17, 2022
Behavior Detail Reports for the 22-23 school year for the student

Email from parent to Ms. Allen dated November 18, 2022 at 12:33 p.m.

Email from Ms. Allen to parent dated November 18, 2022 at 1:01 p.m.

Email from parent to Ms. Allen dated November 18, 2022 at 1:26 p.m.



e Email from Ms. Allen to parent dated November 18, 2022 at 2:28 p.m.
e Email from parent to Ms. Allen dated November 18, 2022 at 3:26 p.m.
e Email from parent to Ms. Allen dated November 21, 2022 at 8:58 a.m.
e District response to complaint received on November 29, 2022

Background Information

This investigation involves a 10th grade student enrolled at Independence High school
in USD #446 since August 2022. He attended Andover eAcademy, a virtual school
previously. He is not currently receiving special education or related services as a child
with a disability per the Individuals with Disabilities Education Act (IDEA). He receives
accommodations for extended time during testing.

He lives with his mother and sister. He currently receives services through Four County
Mental Health outside of school and participates in the PreETS program. In a
November 2021 evaluation from the Therapy Center, he received three DSM-V
Diagnosis: Disruptive Mood Dysregulation Disorder, Attention Deficit Hyperactivity
Disorder - Combined Subtype, and Unspecified Trauma-and Stressor-Related Disorder.
The report also states that he was previously diagnosed with Attention Deficit
Hyperactivity Disorder in 2014.

ISSUE ONE: The USD #446, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed
to complete a comprehensive special education evaluation for a child with
a suspected disability within timelines.

Positions of the Parties

The complainant alleged that her student has medical diagnoses that impact his
educational performance at school. This is demonstrated by his involvement in local
mental health services. He has successfully used accommodations in the past such as
extended testing time and just this year when the accommodation was not provided
demonstrated his need for this type of support. She contends that the district needs to
conduct a comprehensive special education evaluation to determine the impact of his
medical diagnoses on his school behavior and social and educational performance.
She alleged that the district did not consider the student's mental health disability
when refusing to evaluate her child for special education services in August 2022 and



while they have agreed to evaluate him for special education in October 2022, he is
missing school and his grades are going down as a result of his disability.

The district stated that staff had been working with the parent to determine if he
qualified for accommodations through Section 504 of the Rehabilitation Act and when
the student was not found eligible the parent sought an initial special education
evaluation to determine if he would qualify for services as a child with disabilities. In
considering the August 2022 request for a special education IDEA evaluation the
district examined the 2021-2022 school year school records such as grades, interview
with past teachers, attendance, behavior incidents since the 2022-2023 school year
had not started and a past psychological evaluation. Additional mental health records
were sought and then the parent revoked consent for the district to obtain additional
mental health records.

On October 14, 2022, the district reconsidered evaluating the student for special
education eligibility based on student increased school tardies, behavior incidents and
falling grades - behaviors they were seeing this school year but had not seen the
previous school year. The district considers October 17, 2022 as the beginning date for
conducting the evaluation and have planned to complete the evaluation steps as
outlined in IDEA by December 16, 2022, within the timeline.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and staff in USD #446.

e The parent reported that she had initially been working with the district to
secure accommodations through Section 504 of the Rehabilitation Act for her
son and when he was not found eligible sought to ensure he receives services
for his mental health disabilities that will help him to be successful in school.

e The parent requested an initial evaluation of her child on August 15, 2022.

e The school calendar for the district shows the first day of school was August 16,
2022

e The school psychologist received a Psychological Evaluation from the Therapy
Center dated 11/18/21 from the parent pm August 22, 2022. The district



considered this report and reported the following considerations from the
report shaped their decision to not conduct a special education evaluation

o The Educational History section on page 2 of the repot stated that the
student “had been able to maintain average to above average grades”

o The BASC results on page 5 of the report conclude the student exhibited
primarily externalizing problems, noting that externalizing is more
conduct disorder. They further note that internalizing behaviors are
typically a red flag for emotional disabilities.

o Page 6 of the report recommended accommodations, such as increased
time and taking short breaks as successful for the student.

o The report mentioned behavioral concerns occurring in the home, but
the teachers and guidance counselor did not report behavioral or mental
health concerns for the student based on his previous school year,

The district received an Authorization of Disclosure for the Monarch Center (a
mental health center), Prekts, the student’s therapist and vocational
rehabilitation to secure outside documents on August 23, 2022 according to the
Parent Teacher Contact Log to further investigate the mental health concerns.

The parent revoked the Authorization of Disclosure and reported she will
provide the documents herself to ensure that confidential information about
the student is not unnecessarily shared.

The district and parent discussed meeting on or around August 25, 2022 for the
district to better understand the behavioral and mental health concerns the
parent wanted evaluated. Emails show different dates, methods of meeting and
attendees were discussed, however no documentation shows this meeting
occurred.

On August 29, 2022, the district provided a PWN refusing the request to
conduct a special education evaluation. The refusal stated:

The team reviewed education records and agreed that a need
for specialized instruction is not present. The student's state



assessment and other test scores show that he continues to
progress in general education. The team acknowledged a
documented disability, through mental health documentation,
but it does not present a need for specialized instruction at this
time.

The district reported falling grades and increasing behavior concerns. Based on
ongoing conversations with the parents and theses newly identified school
concerns the district issued a PWN requesting consent to conduct an initial
evaluation for special education and related services for the student on October
14, 2022 and the parent signed on October 14, 2022.

The district reported that record review is complete, and testing is underway as
of December 5, 2022.

Mr. Ysusi reported on December 5, 2022 that the BASC, observation and
interview will serve as evaluation for the Social/Emotional Status/Behavioral
Status. The School Psychologist and teacher will provide the General Intelligence
data for the evaluation; Mr. Ysusi just completed the Academic Performance
evaluation, and student interview. Transition Skills is still planned, and Student
Intervention Team data and observation data are still being collected.

Mr. Ysusi reports that the district has begun to reach out to the parent to meet
to discuss the evaluation findings

Mr. Ysusi reports that the district is on track with the evaluation to meet with the
parent by December 16, 2022

The district response to the allegations state “As of 11/28/22 The school team
still has 35 school days to complete the special education evaluation.”



Applicable Regulations and Conclusions

According to 34 C.F.R. 300.301(c) and K.A.R. 91-40-8(f) the initial evaluation is to be
completed within the 60-school-day timeline. The 60-school-day timeline begins when
the agency receives written parent consent to conduct the initial evaluation.

The PWN shows the parent granted consent for the special education evaluation on
October 14, Consent and subsequently asked for an updated to the PWN. The PWN
was revised and sent to the parent and the updated PWN parent approval was
received on November 17, 2022. It is noted that the district and parent met December
16, 2022 to discuss the evaluation results, so the timeline was met.

Although a request was made for an evaluation earlier in August the request was
refused by the district after review and consideration of mental health reports and a
PWN was issued. As such, this earlier request is not a part of the timeline.

Based on the foregoing, according to IDEA and Kansas special education regulations it
is not substantiated that the district failed to complete a comprehensive special
education evaluation for a child with a suspected disability within timelines.

ISSUE TWO: The USD #4486, in violation of state and federal regulations

implementing the Individuals with Disabilities Education Act (IDEA), failed
to secure parent approval to conduct an evaluation for special education
and related services.

Positions of the Parties

The complainant alleged that the district did not conduct the evaluation for special
education within the timeframe (Issue 1). Due to the focus on getting services to the
student quickly it was determined to investigate this allegation to determine if this step
impeded the evaluation.

The district responded that prior to the parent's request for an initial special education
evaluation she had sought Section 504 accommodations for the student. After ongoing
discussions with the parent about mental health diagnoses a second PWN was
provided to the parent on October 14, 2022 seeking consent to conduct an initial
special education evaluation that was signed by the parent on October 14, 2022.

Based on discussion about the PWN the October 14, 2022 PWN was again revised and
parent signature was received on October 17, 2022.



Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and staff in USD #446.

e The findings of Issue 1 are incorporated herein by reference.

e A PWN was provided to the parent on October 14, 2022 asking consent to
conduct an initial special education evaluation that was signed by the parent on
October 14, 2022,

e The October 14, 2022 was amended based on parent request in a handwritten
form to show acknowledgement and acceptance of the request. Consent for the
revised PWN was received on November 17, 2022.

Applicable Regulations and Conclusions

According to 34 C.F.R. 300.300(a) and K.A.R. 91-40- 27(a)(1) the school must obtain
informed consent from the parent of the child before conducting the evaluation.
Further, parents must be provided procedural safeguards to help the family
understand the process.

Based on the foregoing, according to IDEA and Kansas special education regulations it
is not substantiated that the district failed to secure parent approval to conduct an
evaluation for special education and related services.

ISSUE THREE: The USD #4486, in violation of state and federal regulations

implementing the Individuals with Disabilities Education Act (IDEA), failed
to provide parent input into the evaluation process.

Positions of the Parties

The complainant alleged that the district is not fully considering mental health
documents provided to them in planning a “true” comprehensive evaluation, including
the parent and other team members who want to participate to determine IF his
behavior is in any way related to the mental health diagnoses. For consent to be
proper, the parent must be fully informed of all evaluation procedures for which
consent is being granted. A new prior written notice needs to be filled out with all
updated areas of concern and specific methods of evaluation of the student.



The district responded that the parent consistently, not only provided input into the
evaluation process, but the evaluation plan was also revised based on that input. The
district acknowledged it did not create a completely new PWN based on the request of
the parent, but instead updated the PWN in a handwritten form to show
acknowledgement and acceptance of her request. This revised PWN was then provided
to the parent and consent for it was received on November 17, 2022. The district
reports they are evaluating in the areas the parent requested.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and staff in USD #446.

e The findings of Issue 1 and 2 are incorporated herein by reference.
e The parent requested an initial evaluation of her child on August 15, 2022.

e On August 16, 2022, the district began gathering information based on the
August 15, 2022 parent request for an initial special education evaluation. The
district response reports that an important part of gathering information to
respond to the request was information about behavioral or mental health
concerns as identified by the mother,

e The school psychologist received a Psychological Evaluation from the Therapy
Center dated 11/18/21 from the parent on August 22, 2022.

e The district received an Authorization of Disclosure for the Monarch Center (a
mental health center), Prekts, the student’s therapist and vocational
rehabilitation to secure outside documents on August 23, 2022 according to the
Parent Teacher Contact Log to further investigate the mental health concerns.

e The parent revoked the Authorization of Disclosure and reported she will
provide the documents herself to ensure that personal information about the
student is not unnecessarily shared.

e The district and parent discussed meeting on or around August 25, 2022 for the
district to better understand the behavioral and mental health concerns the
parent wanted evaluated. Emails show different dates, methods of meeting and
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attendees were discussed, however no documentation shows this meeting
occurred.

On August 29, 2022, the district provided a PWN refusing the request to
conduct a special education evaluation. The refusal stated:

The team reviewed education records and agreed that a need
for specialized instruction is not present. The student's state
assessment and other test scores show that he continues to
progress in general education. The team acknowledged a
documented disability, through mental health documentation,
but it does not present a need for specialized instruction at this
time.

The district reported the student’s current teachers began to notice concerns.
As a result, the district determined to evaluate the student at this time to see if
his mental health disabilities were now impacting his education.
The October 14, 2022 PWN listed review of existing data and new data to
evaluate five areas (1. Social/Emotional Status/Behavioral Status; 2. General
Intelligence, including Executive Functioning; 3. Academic Performance; 4.
Transition Skills; and 5. Other inclusive of Classroom Observation, Observation
Data and Student Interview).
The parent provided the district additional mental health information on
October 24, 2022.
This written plan was shared with the parent and subsequently the PWN was
updated in a handwritten form to include evaluation for executive functioning,
transition, and possible autism spectrum disorder .
An email from the parent on November 17, 2022 to the school psychologist, Ms.
Allen states:
Sometime last week you and | had a conversation on the phone
regarding additional areas of concern that were going to be
addressed through the initial sped eval on the student. | wanted to
make sure as a parent, | had mentioned them all, and request a
revised PWN that adds them to the former reason for evaluation.

The November 17, 2022 email from the parent to Ms. Allen specifically requests
evaluation 1) to rule/out LD, 2) executive functioning, 3) autism spectrum
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disorder, 4) observations to determine when he is sleeping to provide the
medical doctors feedback for medication effects, and 5) transition.

Applicable Regulations and Conclusions

According to 34 C.F.R.300.301 and K.A.R. 91-40-8 during the initial evaluation
each agency shall ensure that members of an appropriate IEP team for the child
and other qualified professionals, as appropriate, comply with the following
requirements: (1) The evaluation team shall review existing evaluation data on
the child, including the following information: (A) evaluations and information
provided by the parent of the child; (B) current classroom-based, local, and state
assessments and classroom-based observations; and (C) observations by
teachers and related services providers. (2) On the basis of that review and
input from the child's parent, the evaluation team shall identify what additional
data, if any, is needed.

Based on review of the documentation and interview during the investigation
the district did review existing evaluation data which included A) information and
evaluations provided by the parent of the child on several occasions. It is noted
that they revised their evaluation plan based on the parent’s information and
recommendations from evaluations from diagnostic report from Four Winds.
Further, the plan included B) review of course grades and Star assessments and
completion of classroom assignments, C) observations by the student’s current
teachers, and then identified additional data needed with the parent's input.

Based on the foregoing, according to IDEA and Kansas special education regulations it

is not substantiated that the district failed to provide parent input into the evaluation

process as outlined in 34 C.F.R. 300.301 and K.A.R. 91-40-8.

ISSUE FOUR: The USD #5071, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), did not
conduct a manifestation determination based on a series of short-term
removals totaling more than 10 days for the student when the district had
knowledge that a disability is suspected during the 2022-2023 school year.
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Positions of the Parties

The complainant alleged the district is sending the student to ISS for excessive
tardiness since the evaluation process began on October 18, 2022 including ones that
were excused upon arriving at school. She contends the tardies are due to a new
medication he has been prescribed for a medical diagnosis that may impact his
education. Instead of being sent to ISS and missing more instruction she has
repeatedly asked that the district be tolerant during the evaluation, and she be
contacted so that she can work with the medical provider to adjust the dosage.

The district responded that the student has only been to ISS for 2 days since consent
to evaluate was obtained. There is no need to conduct a manifestation determination
at this point. In addition, there is no pattern of behavior evident.

Findings of the Investigation

e The findings of Issue 1, 2 and 3 are incorporated herein by reference.

e The district received consent for a special education evaluation on 14, 2022.

e The Behavior Detail Report shows from October 14, 2022 to November 28, 2022
when evidence was submitted for this investigation the following behaviors and

discipline occurred, with a note as to whether short-term removals from school

occurred that would change placement.

Date Behavior Discipline Short-term
removal?
11/3/22 Cell phone violation | 1 day of ISS No
11/4/22 Failure to comply 3 hrs. of FNS (Fright Night No
School) (after school hours)
11/15/22 | Cumulative Tardies 1 day of ISS No
11/16/22 | Disruptive Behavior | Sent to Assistant Principal No

School Communication Note dated November 7, 2022 at 4:10 p.m. documented a
phone conversation between the parent and Special Education Director inquiring
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about protections if the student is in ISS in regard to manifestation determination. The
Special Education Director read to the parent directly from Chapter 13, page 203, and
page 206 in the [Kansas] Process Handbook. The Special Education Director recorded
that following clarification questions she asked the parent if she understood what she
read, and it was recorded that she said yes.

Applicable Regulations and Conclusions

According to 34 CFR § 300.534(a) “A child who has not been determined to be eligible
for special education and related services and who has engaged in behavior that
violated a code of student conduct, may assert any of the protections provided for in
this part if the public agency had knowledge ... that the child was a child with a disability
before the behavior that precipitated the disciplinary action occurred.”

In this case the special education evaluation is underway with parent consent, so the
student is deemed a student with a disability under IDEA for discipline protection.

There are 2 days of ISS and no pattern of behavior. There is no need to conduct a
manifestation determination at this point.

Based on the foregoing, according to IDEA and Kansas special education regulations it
is not substantiated that the student's disciplinary protections afforded by IDEA were
denied.
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Right to Appeal

Either party may appeal the findings or conclusions in this report by filing a written
notice of appeal with the State Commissioner of Education, ATTN: Special Education
and Title Services, Landon State Office Building, 900 SW Jackson Street, Suite 620,
Topeka, KS 66612-1212. The notice of appeal may also be filed by email to
formalcomplaints@ksde.org. The notice of appeal must be delivered within 10 calendar

days from the date of this report.

For further description of the appeals process, see Kansas Administrative Regulations
91-40-51(f), which can be found at the end of this report.

Donna Wickham, Ph.D.
Donna Wickham, Complaint Investigator
K.A.R. 91-40-5(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions of a
compliance report prepared by the special education section of the department by
filing a written notice of appeal with the state commissioner of education. Each notice
shall be filed within 10 days from the date of the report. Each notice shall provide a
detailed statement of the basis for alleging that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three department of
education members shall be appointed by the commissioner to review the report
and to consider the information provided by the local education agency, the
complainant, or others. The appeal process, including any hearing conducted by the
appeal committee, shall be completed within 15 days from the date of receipt of the
notice of appeal, and a decision shall be rendered within five days after the appeal
process is completed unless the appeal committee determines that exceptional
circumstances exist with respect to the particular complaint. In this event, the
decision shall be rendered as soon as possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires corrective action
by an agency, that agency shall initiate the required corrective action immediately. If,
after five days, no required corrective action has been initiated, the agency shall be
notified of the action that will be taken to assure compliance as determined by the
department. This action may include any of the following:

(A) the issuance of an accreditation deficiency advisement;

(B) the withholding of state or federal funds otherwise available to the agency;
(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph (f)(2)
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KANSAS STATE DEPARTMENT OF EDUCATION

SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #446
ON NOVEMBER 7, 2022

DATE OF REPORT DECEMBER 9, 2022

This report is in response to a complaint filed with our office on behalf of Student by
her mother, Mother. In the remainder of the report, Student will be referred to as “the
student.” Student's mother is Mother and in the remainder of this report she will be
referred to as “the mother,” “the parent,” or “the complainant.”

The complaint is against USD #446, Independence Public Schools. In the remainder of
the report, "the “school,” the “district,” and the “local education agency (LEA) shall refer
to USD #446.

The Kansas State Department of Education (KSDE) allows for a 30-day timeline to
investigate a child complaint and a complaint is considered to be filed on the date it is
delivered to both the KSDE and to the school district. In this case, the KSDE initially
received the complaint on November 7, 2022 and the 30-day timeline ends on
December 9, 2022.



Investigation of Complaint

Donna Wickham, Complaint Investigator, interviewed the parent by telephone on
November 21, 2022 and the Director of Special Education, Ms. Emily McCambridge,
Director of Special Education, USD #446 on November 21, 2022.

The Complaint Investigator also received emails from the parent and USD #446
between November 9, 2022 and December 1, 2022.

In completing this investigation, the Complaint Investigator reviewed documentation
provided by the complainant and district. A number of materials were related to a
separate investigation regarding Section 504 and were not considered in this
investigation. Other materials provided referred to past school years and were reviewed
for context but not recorded as they were not considered in the investigation either.
The following materials were used as the basis of the findings and conclusions of the
investigation:

e List of Diagnostic and Statistical Manual of Mental Disorders - 5 (DSM-5)
diagnoses for student, dated, July 22, 2021 from Four County Mental Health Inc.

e Email from Parent to Matt Ysusi, Assistant Director, Tri-County Special Education
Interlocal 607 dated August 15, 2022 at 10:55 a.m.

e Email from Mr. Ysusi to Parent dated August 15, 2022 at 12:09 p.m.

e Email from Parent to Mr. Ysusi dated August 15, 2022 at 12:16 p.m.

e Star Diagnostic Report: Math, Test Date of August 18, 2022

e Star Diagnostic Report: Reading, Test Date of August 18, 2022

e Email from parent to Ms. Teresa Jefferson, Counselor, Independence High School
dated August 23, 2022 at 2:40 p.m.

e Email from parent to Ms. Elizabeth Allen, School Psychologist, Tri-County Special
Education Interlocal 607 dated August 23, 2022 at 2:49 p.m.

e Email from Mr. Ysusi to Mr. Kurt Seiler, Principal, Independence Schools, and Ms.
Allen, on August 23, 2022 at 3:33 p.m.

e Email from parent to Ms. Allen dated August 23, 2022 at 4:33 p.m.

e Email from parent to Ms. Allen dated August 25, 2022 at 8:36 a.m.

e Email from parent to Ms. Allen dated August 25, 2022 at 8:56 a.m.

e Email from parent to Ms. Allen dated August 25, 2022 at 11:29 a.m.

e Email from Ms. Allen to Mr. Ysusi dated August 25, 2022 at 11:33 a.m.



e Authorization of Disclosures for PreETS Specialist - Amber McVey and Natasha
Klutts, LSCSW, signed by parent on August 23, 2022 with handwritten note
stating “Revoked all on 8/25/22"

e Authorization of Disclosures for Four County Mental Health-Rachel Rhodes,
unsigned with handwritten note stating “Revoked all on 8/25/22"

e Email from Ms. Jefferson to parent dated August 26, 2022 at 12:18 p.m.

e FEmail from Parent to Mr. Seiler dated August 26, 2022 at 12:43 p.m.

e Email from Mr. Seiler dated August 26, 2022 at 1:00 p.m.

e Prior Written Notice for Identification, Initial Services, Placement, Change in
Services, Change of Placement, and Request for Consent dated August 29, 2022,
mailed to the parent on August 30, 2022

e Email from Parent to Mr. Ysusi and Ms. Allen dated October 21, 2022 at 2:48 p.m.

e Email from Parent to Ms. Allen, Mr. Ysusi dated October 24, 2022 at 3:41 p.m.

e Prior Written Notice for Identification, Initial Services, Placement, Change in
Services, Change of Placement, and Request for Consent dated November 1,
2022, mailed to the parent on November 1, 2022.

e Response to Child Complaint 23FC446-001 from #446 staff, dated November 17,
2022

e Semester 1 In-Progress grades report

e Behavior Detail Report, 22-23 High School

e Student Intervention Team Playbook, Independence High School, undated

e Independence High School 21-22, 22-23 Student Accommodations table,
undated

Background Information

This investigation involves a 10th grade student enrolled at Independence High School
in USD #446. She also attended her 9" grade year at Independence High School in USD
#446. She is not currently receiving special education or related services as a child with
a disability per the Individuals with Disabilities Education Act (IDEA). She has received
accommodations for social emotional regulation through a Tier Il intervention at the
parent's request since ninth grade. Her mother reports the accommodations are for
sensory issues associated with her medical diagnosis and disabilities.



She lives with her adoptive mother and brother. She has attended a number of schools
during her school career but has been at Independence High School for the past two
school years. She currently receives services through Four County Mental Health
outside of school. Prior to attending Independence High School, she spent nine months
at a psychiatric residential care facility and upon returning to home she finished her
school semester attending virtual instruction. In spite of attending a number of schools
she maintains good grades.

Issues

The Individuals with Disabilities Education Act (IDEA) and Kansas Special Education for
Exceptional Children Act give KSDE jurisdiction to investigate allegations of
noncompliance with special education laws that occurred not more than one year from
the date the complaint is received by KSDE (34 C.F.R. 300.153(c); KA.R. 91-40-51(b)(1)).

ISSUE ONE: The USD #446, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
consider social/emotional status and sensory issues associated with her
medical diagnosis when considering an evaluation for special education and
related services during the 2022-2023 school year.

Positions of the Parties

The complainant alleged that the district did not consider the student's mental health
disability when refusing to evaluate her child for special education services. She alleged
that the district did not look at their own files, which included a diagnostic document
listing four DSM - 5 diagnoses that was shared with the district following a nine-month
stay at a Psychiatric Residential Therapeutic Facility in considering whether to evaluate.
She stated that the district only considered the students grades, disciplinary records
and how many times she visited the counseling office as a basis for refusing the
evaluation. Had they looked at the other information they would have reached a
different conclusion and evaluated her for special education services for sensory issues
and the impact of OCD within the school setting.

The district responded that when the parent initially requested an evaluation for special
education in August, they began to consider the student according to a number of



areas to determine if an evaluation for special education and related services was
indicated. Record reviews revealed the student's grades, and test scores were very
good. They found she had had office discipline records due to cell phone use, but they
report that it is typical to any student at her high school. No concerns had been brought
to the Student Intervention Team (SIT) by present or previous teachers. The district
responded that they did not have any records indicating mental health concerns. They
reported they were working with the parent to obtain these. However, prior to receiving
these documents the request for evaluation and information from outside agencies was
withdrawn. They found that Tier lll interventions were provided to the student as
accommodations however the student rarely, if ever uses these accommodations.
Further, she was not observed to have any social emotional or mental health concerns
justifying a special education evaluation and issued a Prior Written Notice documenting
that consideration. During the second request for an evaluation the district considered
concerns about ADHD, generalized anxiety and PTSD along with the previous areas
investigated and again did not find that her school performance and behavior
warranted a special education evaluation for services.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and staff in USD #446.

e The Parent and district agree the student has never received special education
services nor been referred for special education in the past and that parent and
district reported no educational concerns.

e One email describes a conversation between one of the student’s teachers and
the parent. In this email the teacher describes noticing some social emotional
concerns, prompting her to look at the student file. She discovered that the
student had previous concerns so contacted the parent to learn more. The
parent provided the accommodations to the teacher.

e Documents show that on August 15, 2022 the parent emailed the Tri-County
Special Education Interlocal 607 to make a request for a special education
evaluation for the student with concerns related to the student receiving
accommodations for mental health medical diagnoses.



Emails document that the district offered the parent an opportunity to meet to
share information and records related to her concerns and explained the
district’'s IDEA responsibility for evaluation requests and timelines. The parent
inquired about withdrawing consent to evaluation and the process was explained
in the email.

An email demonstrated that the parent notified the district about revising the
requests for information needed for the special education evaluation so that
unnecessary information would not be provided to the district. She further
offered to re-sign revised Release of Information (ROI). The ROI demonstrates
she had not signed the release that would reveal highly sensitive personal
information.

Three Authorization of Disclosure documents with copied notes stating,
“Revoked all on 8/25/22", and interview show that on August 25, 2022 the parent
revoked consent for release of records for outside agencies.

An email from the parent states she would send the information from the
outside agencies herself. Other documentation from the parent states,

..l have not yet received anything from the mental health
agency and honestly was advised today that it is not my
responsibility to get the information although | have
attempted to do so via email, text, and phone calls since
yesterday.

On August 26, 2022 the parent wrote to the district in an email, “Upon further
advisement, | am requesting to withdraw my special education evaluation for my
‘child”.

Documentation shows the district had a meeting scheduled with the parent to
discuss the request for special education evaluation, but prior to that meeting
the parent withdrew her request for the special education evaluation so the
meeting was subsequently canceled.

On August 29, 2022, the district responded to the parent’s request and
withdrawal of the special education evaluation with a PWN acknowledging the
parent's withdrawal. The PWN further agreed in not evaluating her because she
did not “display a need for specialized instruction” This document was mailed to
the parent on August 30, 2022.



e Documentation and interview show that on October 21, 22 the parent made a
second request for special education evaluation when other supports were not
made available.

e The November 1, 2022 PWN documents a refusal for a special education
evaluation based on

Parent has requested an initial evaluation of student due to
concerns at school and mental health diagnoses including
ADHD, generalized anxiety and PTSD. The student team is
refusing to conduct an initial evaluation at this time. The
school team relied on several points of data to make this
determination. The school did receive mental health
documentation from parent that included mental health
diagnoses mentioned above. The school also reviewed
district assessment data, current classroom performance
and grades, and information from principals and school
counselors. The student’s current district assessment scores
(Aug. 22) show that she scored in the 85th percentile in Math
and the 72nd percentile in reading, both with a grade
equivalency over the 12th grade level. Further, district
assessment scores show progress in the general curriculum
as evidence the student as she scored in the 53rd percentile
in Reading in August 2021 and in the 63rd percentile in Dec.
2021. The same can be said for progress in the general
curriculum in the area of math as evidenced by district
assessment scores. In April of 22, the student scored in the
77th percentile and 85th percentile in August of 2022.
Further, the team reviewed disciplinary data and
information from the school counselors when looking at
social emotional concerns brought forth by parent. The
student has received two referrals for cell phone use and has
elected to go to the counter office on a couple of occasions
to talk or take a break from class this school year.
Administration also expressed the student is doing well in



classes as she currently has 4 A's and 3 B's. After review of
these materials, the school team does not feel that the
student is in need of any specialized instruction or services
and therefore is refusing to conduct the evaluation.
Supports that the student may require are available to her
and all students within the general school setting.

Applicable Regulations and Conclusions

Federal regulations at 34 C.F.R. 300.305 state that as part of an initial evaluation the IEP
and other qualified professionals must review existing evaluation data on the child
including evaluations and information provided by the parents, current classroom-
based local, or state assessment and classroom-based observations and observations
by teachers to determine if any additional data are needed.

There were two requests for evaluation considered in this complaint.

The August 15, 2022 request for evaluation was withdrawn by the parent, but the
district followed the IDEA guidance to consider the evaluation and documenting itin a
Prior Written Notice on August 29, 2022 stating that “The team agreed with parent, and
believes that student does not display a need for specialized instruction” based on team
recommendations, parent input, and file review of records.

The second request for evaluation was made on October 24, 2022 by the parent. It is
found that the district again followed procedure and expanded their previous
consideration based on parents' specific concerns for ADHD, generalized anxiety and
PTSD. Review of documentation and interview with the district found that the district
met the requirements for evaluation by reviewing the effects of these concerns based
on attendance, grades, district assessment and again found no concerns to warrant an
evaluation for special education and related services.

Further, according to 34 C.F.R. 300.503 Written Notice must be provided to the parent
proposing to initiate or refusing to evaluate the student along with a description and
explanation why the district refused to evaluate. As well a description of the evaluation
procedure, assessment, record, or report used for refusing the evaluation, a copy of



procedural safeguards, other options considered and why those options were rejected
and any other relevant factors.

It is found that the August 29, 2022 Prior written Notice provided a description and
explanation for rejecting the request to evaluate the student for special education
based on a review of records, including grades, attendance, district assessment,
discipline records, referrals to the SIT review committee, observations by classroom
teachers, and review of records available to the district provided by the parent. It is
documented that the district provided the parent procedural safeguards and listed one
other option considered and why it was rejected.

It is further found that the November 1, 2022 Prior written Notice provided a
description and explanation for rejecting the request to evaluate the student for special
education based on district assessment scores, grades, office referrals, mental health
documentation provided by the parent and information from administration. It is
documented that the district again provided the parent procedural safeguards and
listed one other option considered and why it was rejected.

Based on the foregoing, according to IDEA and Kansas special education regulations it
is not substantiated that the district failed to consider mental health issues in the
parent’s request for and evaluation for special education and related services.

Right to Appeal

Either party may appeal the findings or conclusions in this report by filing a written
notice of appeal with the State Commissioner of Education, ATTN: Special Education
and Title Services, Landon State Office Building, 900 SW Jackson Street, Suite 620,
Topeka, KS 66612-1212. The notice of appeal may also be filed by email to
formalcomplaints@ksde.org. The notice of appeal must be delivered within 10 calendar

days from the date of this report.

For further description of the appeals process, see Kansas Administrative Regulations
91-40-51(f), which can be found at the end of this report.

Donna Wickham, Ph.D.


mailto:formalcomplaints@ksde.org

Donna Wickham, Complaint Investigator
K.A.R. 91-40-5(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions of a
compliance report prepared by the special education section of the department by
filing a written notice of appeal with the state commissioner of education. Each notice
shall be filed within 10 days from the date of the report. Each notice shall provide a
detailed statement of the basis for alleging that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three department of
education members shall be appointed by the commissioner to review the report and
to consider the information provided by the local education agency, the complainant,
or others. The appeal process, including any hearing conducted by the appeal
committee, shall be completed within 15 days from the date of receipt of the notice
of appeal, and a decision shall be rendered within five days after the appeal process
is completed unless the appeal committee determines that exceptional
circumstances exist with respect to the particular complaint. In this event, the decision
shall be rendered as soon as possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires corrective action by
an agency, that agency shall initiate the required corrective action immediately. If, after
five days, no required corrective action has been initiated, the agency shall be notified
of the action that will be taken to assure compliance as determined by the
department. This action may include any of the following:

(A) the issuance of an accreditation deficiency advisement;
(B) the withholding of state or federal funds otherwise available to the agency;
(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph (f)(2)
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KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
BLUE VALLEY UNIFIED SCHOOL DISTRICT # 229
ON NOVEMBER 30, 2022

DATE OF REPORT: December 21, 2022

This report is in response to a complaint filed with our office by Matthew Rogers,
attorney for the parents and on behalf of the parents’ son, The student. The
student will be referred to as “this student” in the remainder of this report. The
other student involved in the incident described below, will be referred to as the
“other student.” The parents will be referred to as “the parents.”

Investigation of Complaint

The investigator reviewed the complaint submitted on behalf of the student and
reviewed the written response of the district. The district's response was sent
by e-mail on December 9, 2022, by Stephanie Lovett-Bowman, attorney for the
school district.

Background Information

The relevant facts of this case are not in dispute, in any material way. An
incident occurred between this student and another student on August 23,
2022. The incident between this student and the other student was recorded
on a surveillance video. The surveillance video did not include any audio
recording.

This student received two 30-minute after-school detentions from Dr. Lisa
Stolper, the principal of Lakewood Middle School (LKMS), as the result of the
incident. One of the detentions, which both students received, was based on
the behavior of both students to each other. The other detention imposed on
this student was based on this student's behavior toward Dr. Stolper during the
incident.

Mr. Rogers wrote a letter, dated September 21, 2022, to the Registrar at the
Lakewood Middle School. The September 21, 2022, letter included a release



form signed by this student's mother, authorizing the district to disclose to Mr.
Roger’s firm “any and all education records pertaining to [this student].” The
September 21, 2022, letter made a request for a “complete copy” of specified
records, or “a mutually agreeable date and time to view" the specified records.
The records specified in the September 21, 2022, letter were as follows:

1. Any video or audio recordings depicting the purported incident
occurring on August 23, 2022, between [this student] and
another student that District staff reported to the [parents].
This request includes but is not limited to video and audio
recordings taken before, during, and after the incident that relate
in any way to the alleged incident, including any staff interactions
with either student.

2. Any written statements (e.g., emails or text messages describing
the incident, witness statements, etc.) regarding the alleged incident
described in paragraph one.

On September 29, 2022, Melissa Hillman, Chief Legal Officer for USD 229,
responded to the September 21 letter from Mr. Rogers to the Registrar. In that
response letter, Ms. Hillman stated that, with regard to this student’s academic
records, the parents could work directly with the Lakewood Middle School's
registrar to obtain the specific records they were seeking. In the September 29,
2022, letter, Ms. Hillman also stated that “there are no written witness
statements.” In the September 29, 2022, letter Ms. Hillman denied the request
to review the video, saying “Because it is not possible to view the video without
disclosing information related to both students, and parental consent to share
information was denied, the school appropriately informed [the parents] about
the content of the video as it relates to [the student].”

In a letter, dated October 25, 2022, Mr. Rogers responded to Ms. Hillman’s
September 29, 2022, letter, making legal arguments, and stating that the
parents “do not object to viewing a redacted version, if the redaction does not
impair the video's meaning.”



Issues

In the complaint, the parent raises one issue:

Issue One: The school district refused parental access to student records,
including: (1) video recording(s) depicting a reported incident between [this
student] and another student that the District relied upon in disciplining [this
student] and (2) statements, emails, text messages, etc. regarding the alleged
incident.

Analysis

The first consideration is whether the Kansas State Department of Education has
jurisdiction to investigate this complaint. For the following reasons, this
investigator concludes that it does not.

The requirements to obtain parent consent to disclose personally identifiable
information and to provide parent access to education records is similar in both
the Individuals with Disabilities Act (IDEA) and the Family Educational Rights and
Privacy Act (FERPA). They are not, however, identical.

The pertinent state regulation is KA.R. 91-40-50(b). That regulation says:

(b) The provisions in 34 C.F.R. 88 300.612 through 300.624, as in effect on
August 14, 2006, and published in 71 fed. reg. 46802-46804 (2006), which
concern parental access to education records and confidentiality of those
records, are hereby adopted by reference.

Accordingly, Kansas has adopted the federal regulations, at 34 C.F.R. 300.613 with
regard to a parent’s right to access the special education records for their child.
34 C.F.R. 300.613(a) states:

(a) Each participating agency must permit parents to inspect and
review any education records relating to their children that are
collected, maintained, or used by the agency under this part. The
agency must comply with a request without unnecessary delay and
before any meeting regarding an IEP, or any hearing pursuant to Sec.
300.507 or Sec. Sec. 300.530 through 300.532, or resolution session
pursuant to Sec. 300.510, and in no case more than 45 days after the
request has been made (emphasis added).



Assuming that the surveillance video, along with other “statements, emails, text
messages, etc.” are all education records, and this investigator makes no finding
that they are education records because that is not essential to the conclusion in
this report, that assumption would provide only the first of two steps in applying
the access rights specified in the IDEA regulations to this complaint.

The access rights under special education law apply only when both of the
conditions specified in 34 C.F.R. 300.613(a) are present. That s, in order to have a
right to access a record under this regulation, that record must be both an
education record and a record that is “collected, maintained, or used by the
agency under this part.”

“This part” refers to Part B of the IDEA. Thus, the right of a parent to access
records under this regulation is more limited than the general right of a parent to
access records under FERPA. Under FERPA a parent has a right to access any of
the education records of their child. Under the IDEA regulations, the parent’s
right to access education records is limited to their child’'s education records that
are collected, maintained, or used under Part B (Kansas adds the state special
education laws and regulations). Those records might include items such as
Individual Education Programs (IEPs), IEP team notes at an IEP team meeting,
Prior Written Notices (PWNs), evaluation and reevaluation reports; Alternative
Educational Settings for disciplinary removals that constitute a change of
placement; Independent Educational Evaluations (IEEs), and other records
collected, maintained or used for special education matters.

Nothing in the facts of this case supports a finding that the surveillance video,
along with other “statements, emails, text messages, etc.” that are the subject of
this complaint were collected, maintained, or used by the district due to a special
education requirement or for a special education purpose. The incident involved
two students involved in a physical engagement with each other. The incident was
witnessed by school personnel and was also caught on a video surveillance
camera used to monitor the student population as a whole. The disciplinary
action involved an after-school detention, not a suspension, much less a
suspension that triggered rights or responsibilities under special education laws
and regulations. There is no evidence that any special education service was
missed, or that any special education placement was changed, or that any special
education process was used or required as a result the incident. There is no
evidence that any of this student’s rights or protections under special education
laws and regulations was, in any manner, affected by the way the district
proceeded in the incident or in the following discipline. Rather, the evidence



supports a finding that the information contained in the surveillance video and in
statements, emails, and text messages regarding this incident, were collected,
maintained, and used by the district to address the physical incident that
occurred between these two students in the same way the information would
have been used in any similar event involving the general education population.
The evidence presented makes it clear that there was simply no connection
between how this information was collected, maintained, or used and this
student’s status as a child with a disability.

This distinction is important because Kansas regulation K.A.R. 91-40-51(a) states
that in order to file a special education complaint, the complaint must include: (1)
a statement that the agency has violated a state or federal special education law
or regulation; and (2) the facts on which that statement is based. Likewise,
federal regulation 34 C.F.R. 300.153(b) requires that the complaint include an
allegation of a violation of Part B and the facts upon which the allegation is based.

For the reasons stated above, this investigator finds that this complaint fails to
state a factual basis to support a violation of any IDEA or Kansas special education
statute or regulation, specifically including the access provision of 34 C.F.R.
300.613, which requires parental access to education records of their child that
are collected, maintained, or used for special education purposes .

Conclusion

The allegation of a violation of federal and/or Kansas special education laws or
regulations is not substantiated.

Right to Appeal

Either party may appeal the findings in this report by filing a written notice of
appeal with the State Commissioner of Education, Special Education and Title
Services, Landon State Office Building, 900 SW Jackson Street, Suite 620, Topeka,
Kansas 66612-1212 within 10 calendar days from the date the final report was
sent. For further description of the appeals process, see Kansas Administrative
Regulations 91-40-51 (f), which is attached to this report.



Mark Ward

Attorney Il

Special Education and Title Services
(785) 296-0920

mward@ksde.org

www.ksde.org

Kansas leads the world in the success of each student.
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age in its programs and activities and provides equal access to the Boy Scouts and other designated youth groups. The
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3201.

K.A.R. 91-40-51(f)(1): Any agency or complainant may appeal any of the
findings or conclusions of a compliance report prepared by the special
education section of the department by filing a written notice of appeal with
the state commissioner of education. Each notice shall be filed within 10 days
from the date of the report. Each notice shall provide a detailed statement of
the basis for alleging that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three department
of education members shall be appointed by the commissioner to review the
report and to consider the information provided by the local education
agency, the complainant, or others. The appeal process, including any hearing
conducted by the appeal committee, shall be completed within 15 days from
the date of receipt of the notice of appeal, and a decision shall be rendered
within five days after the appeal process is completed unless the appeal
committee determines that exceptional circumstances exist with respect to
the particular complaint. In this event, the decision shall be rendered as soon
as possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires

corrective action by an agency, that agency shall initiate the required
corrective action immediately. If, after five days, no required corrective
action has been initiated, the agency shall be notified of the action that will
be taken to assure compliance as determined by the department. This action
may include any of the following:

(A) The issuance of an accreditation deficiency advisement;

(B) the withholding of state or federal funds otherwise available to the agency;
(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph (f)(2).
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In the Matter of the Appeal of the Report
Issued in Response to a Complaint Filed
Against Unified School District No. 229,
Blue Valley Public Schools: 22FC362-001

DECISION OF THE APPEAL COMMITTEE

BACKGROUND

This matter commenced with the filing of a complaint on November 30, 2022, by
attorney Matthew Rogers, on behalf of his clients, Mother and Father. The complaint
involves Mother and Father’s son, Student. In the remainder of this decision, Mother
and Father will be referred to as "the parents," and Student will be referred to as "the
student." An investigation of the complaint was undertaken by a complaint investigator
on behalf of the Special Education, and Title Services team at the Kansas State
Department of Education. Following the investigation, a Complaint Report, addressing
the complaint allegation, was issued on December 21, 2022. That Complaint Report
concluded that there was no violation of special education statutes and regulations.

Thereafter, Mother and Father filed an appeal of the Complaint Report, through their
attorney, Mr. Rogers. Upon receipt of the appeal, an appeal Committee was
appointed. The Committee reviewed the original complaint filed by the parent, the
Complaint Report, the parent’s Notice of Appeal, and the district's response to the
appeal. The Appeal Committee has reviewed the information provided in connection
with this matter and now issues this Appeal Decision.

PRELIMINARY MATTERS

First, no new issues will be decided by the Appeal Committee. The appeal process is a
review of the Complaint Report. The Appeal Committee does not conduct a separate
investigation. The appeal Committee's function will be to determine whether sufficient
evidence exists to support the findings and conclusions in the Complaint Report.
Accordingly, issues raised in this appeal that were not addressed in the original
complaint, such as the alleged failure of the district to implement the student’s Positive
Behavior Protocol (see page 8 of the parent’s Notice of Appeal) will not be addressed
by this Committee.

Second, the parents’ Notice of Appeal cited the KSDE Special Education Handbook,
noting that education records must be maintained for identified students for 5 years
after they exit special education services. The context of the special education
handbook is, of course, special education. The provision cited in the parent’s appeal, is



in Chapter 9 of the special education process handbook and is referring to special
education records, and not to all education records. That is clear, not only by the
context of the entire handbook, but also by the specific provision in the handbook
cited in the parent's appeal, which says: “Federal auditing requires the availability of
education records for identified students for 5 years after they exit from special
education services (See page 160 of Kansas Special Education Process Handbook).”
This refers to requirements of the federal special education grant for states under the
Individuals with Disabilities Education Act (IDEA). The grant does not require that all
education records be kept for five years, but only requires maintenance of those
education records that document compliance with the IDEA. That includes records, for
example, to verify that IEPs are developed in accordance with law, that evaluations are
administered as required by law, and that disciplinary removals are conducted in the
manner specified by law. In using the term “education records” rather than repeatedly
specifying “special education records,” the statements in the process handbook are,
admittedly, too broad. That was an editorial decision, but the context is clearly on only
special education records. Moreover, the Kansas Special Education Process Handbook
was developed as a general guide for school districts and parents. It is not, and was
never intended to be, interpreted as a statement of law or regulation, or official state
policy. Accordingly, if the district destroyed the surveillance video, as apparently it has,
that destruction is not a violation of the IDEA because: (1) as explained above, the
video was not collected, maintained or used by the district in a matter that would make
it a special education record; and (2) the federal grant requirement for preservation of
any record related to federal grants, which necessarily includes special education
records, is a requirement of the Education Department General Administrative
Regulations (EDGAR) and not of the IDEA.

Third, with regard to the parents’ appeal case citation in Denny v. Bertha-Hewit Public
Schools, this federal district court decision from Minnesota is not persuasive. First, it is
a district court decision outside of the Tenth Circuit with little (or no) value for
precedent in Kansas. Second, and more importantly, it misstates the law when it says:
"To be sure, districts must ensure that parents have an opportunity to examine all
records relating to their child, including any education records relating to their children
that are collected, maintained, or used by the agency (citations omitted).” Special
education statutes and regulations simply do not “ensure that parents have an
opportunity to examine all records relating to their child (emphasis added).” Even the
more general statute, the Family Educational Rights and Privacy Act (FERPA), does not
ensure that parents have an opportunity to examine “all records relating to their child.”
FERPA provides parents with the right to access “education records”, but “education
records” do not include a number of the kinds of records specified in FERPA
regulations, at 34 C.F.R. 99.3. That includes items such as records that are not




maintained by the district or records kept in the sole possession of the maker that are
used only as a personal memory aid. Further, even with the misstatement of the law,
the Minnesota court concluded that the district in that case did not violate the IDEA.
As described more clearly below, the special education regulations give parents a right
to access only the education records of their child that the public agency collects,
maintains, or uses for special education purposes. This court did not directly address
this important component of 34 C.F.R. 300.613.

Fourth, the Notice of Appeal states that the investigator did not follow the required
procedure for conducting an investigation because the investigator did not contact the
parent for a personal interview. The Notice of Appeal says the investigator erred by
not personally interviewing the parent, stating: “The [parents] are the complainants in
this case, not their attorney.” The Notice of Appeal cites the Kansas Special Education
Process Handbook as saying: “the complainant is the person who signs the written
complaint.” More precisely, on page 173, the Handbook says: “The formal complaint
must be in writing and signed by the person or organization making the complaint.”
This statement was included in the Handbook in recognition of Kansas regulation
K.AA.R. 91-40-51, which states that a special education complaint to the State
Department of Education must include the signature of the complainant. One of this
student's parents signed the complaint. Accordingly, this portion of the regulation was
completed.

Fifth, in his Notice of Appeal, counsel for the parents cites K.A.R. 91-40-51(c), stating:
“At a minimum, each investigation shall include the following: (1) A discussion with the
complainant during which additional information may be gathered and specific
allegations of noncompliance identified, verified, and recorded.”

Counsel for the parents asserts that this regulation may only be satisfied when an
investigator speaks directly with the parent who is filing the complaint, even in
situations where the complaint is filed on behalf of the parent by legal counsel. The
Committee disagrees.

The original complaint submitted to KSDE, dated November 30, 2022, says this:

“Dear KSDE, On behalf of [parents], attached please find a formal complaint and

associated exhibits. I've cc'd [the parents] on this email. | will send a copy to Ms.
Melissa Hillman, Chief Legal Officer for the Blue Valley School District by separate
cover.”

This correspondence constituted the filing of the complaint, and it was filed by
Mr. Rogers in his capacity as attorney “on behalf of” the parents. Indeed, the
parents are still the complainants.



The Committee reviewed correspondence between the parent's counsel and the
investigator, and makes the following findings: When the investigator contacted Mr.
Rogers by e-mail to clarify provisions in the complaint, Mr. Rogers continued to
represent his client's interests by providing a written response. At no time did Mr.
Rogers indicate that the investigator should directly talk to his client.

As indicated in the Notice of Appeal, KA.R. 91-40-51(c) says “At a minimum, each
investigation shall include the following: (1) A discussion with the complainant during
which additional information may be gathered and specific allegations of
noncompliance identified, verified, and recorded.

In an e-mail, dated December 5, 2022, and addressed to both the parent’s attorney
and to the general counsel of the school district, the investigator expressed his view
that there was no dispute as to the facts regarding the complaint, and asked each if
they would be willing to stipulate to facts specified in the investigator's e-mail. In that
correspondence, the investigator stated, “If you are not willing to stipulate to any of the
facts above, please explain why?”

On December 6, 2022, the parent's attorney replied by e-mail stating:

“| agree that there is no dispute regarding the underlying facts, and that the
dispute is about what the law requires. | agree to the proposed stipulated facts,
with two clarifications: (1) this student received two detentions as a result of the
incident, and (2) the September 21, 2022 letter also requested “a time for [this
student's parents] to view the requested video.” *See exhibit 2: Parent's
Stipulation.

This correspondence, in which the parent's attorney did provide additional clarification,
satisfies the requirement of K A.R 91-40-51(c) that the investigation include: (1) A
discussion with the complainant during which additional information may be gathered
and specific allegations of noncompliance identified, verified, and recorded.

In the final preliminary matter, on page two of the parents’ Notice of Appeal, the
parents state that because they were not provided with a copy of the district’s
response to the complaint, they were “deprived of an opportunity to dispute the facts
alleged by the District.” The appeal Committee first notes that the investigator did not
base his decision on any disputed fact.

Second, KA.R. 91-40-5(f)(1) says that any agency or complainant may file an appeal
within 10 days of the date of the report and that “Each notice shall provide a detailed
statement of the basis for alleging that the report is incorrect.” Thus, the burden to
provide the basis for alleging that the report is incorrect is on the party filing the
appeal and doing so within the time period allotted for such filing. There is nothing in



this regulation that requires the Kansas State Department of Education to provide the
appealing party an opportunity to respond to the response of the non-appealing party.

Moreover, there is an important distinction between the processes used in a special
education complaint investigation as opposed to the more formal due process
hearing. The United States Department of Education explained that “The SEA may, in
its effort to resolve a complaint, determine that interviews with appropriate individuals
are necessary for the SEA to obtain the relevant information needed to make an
independent determination as to whether the public agency is violating a requirement
of Part B of the Act or of part 300. However, such interviews conducted by the SEA, as
part of its effort to resolve a State Complaint, are not intended to be comparable to the
requirement in section 615(h)(2) of the Act, which provides any party to a due process
hearing the right to present evidence and confront, cross-examine, and compel the
attendance of witnesses.” Federal Register, August 14, 2006, p. 46601).

Accordingly, when a complaint is filed, the State Department of Education conducts an
investigation and issues a decision. When a complaint investigator requests
information from both parties, as the investigator did in this complaint, the investigator
is not required to provide copies of the information received from each party to the
other party. The same principal applies when one party has submitted an

appeal. When the complaint process has been completed, either party to the
complaint may request a copy of the other party's responses, and those requests will
ordinarily be approved.

DISCUSSION OF ISSUES ON APPEAL

This complaint involved a single issue:

The school district refused parental access to student records, including: (1) video
recording(s) depicting a reported incident between [this student] and another student
that the district relied upon in disciplining [this student] and (2) statements, emails, text
messages, etc. regarding the alleged incident.

The essential facts of this complaint are uncontested. Both the complaint and the
district's response to the complaint, state that: (a) the student who is the subject of
this complaint got into a physical altercation with another student at school; (b) the
altercation was caught on a surveillance video tape; (¢) the student's parents requested
that they be given a copy of the tape, or to be able to view the tape; (d) the district
refused to do either; and (e) school personnel provided a verbal explanation of the
incident to the parents.

In their appeal, the complainants assert that the information in the video was related
to special education because the information in the video was related to the child’s



disability and its content was important to the parent’s right to participate in the IEP
process. Therefore, because that information is related to special education, the
parents have a right to access it under 34 C.F.R. 300.612.

Even assuming that the information in the video and other information related to the
incident may be related to the child's disability and would have been important for the
parent’s participation in the IEP process, that is not the standard for access under 34
C.F.R.300.613. For access under 34 C.F.R. 300.613, the information must be in an
education record that is “collected, maintained, or used by the agency under this part
(emphasis added).” In other words, the analysis does not involve the content of the
information, the relationship of the information to the child’s disability, or the value of
the information to the parents right to participate in the IEP process. Rather, the
analysis involves the intention of the public agency for collecting or maintaining the
information, and/or how the public agency eventually uses the information. If the
reason for the district to collect, maintain, or use information is for a special education
purpose, then 34 C.F.R. 300.613 applies. Even if the reason for the district in collecting,
maintaining or using information is not for a special education purpose, but the
information is eventually used by the district for a special education purpose, under
Part B of the IDEA, 34 C.F.R. 300.613 would apply. Conversely, if the reason the district
collected, maintained, or used the information is not for a special education purpose
under Part B, and the information is never used by the district for a special education
purpose, then the access provisions of 34 C.F.R. 300.613 do not apply. In short, what
brings student information into the requirements of 34 C.F.R. 300.613 is the manner in
which the information is treated by the district. Information does not become subject
to the requirements of 34 C.F.R. 300.613 merely because a parent or a district “could”
use the information for special education purposes.

The Committee finds that no facts were presented in either the original complaint, or
in this appeal, to support a conclusion that information regarding the August 23, 2022,
incident was collected, maintained, or used by the district for special education
purposes.

On page 7, the Notice of Appeal, states:

"As [parent’s] above statement reflects, District and parent IEP Team members have
reviewed and discussed surveillance video recordings of behavioral incidents involving
[the student] in developing [the student's] IEP and special education services. The
August 23, 2022, video is no different and parental access to the August 23, 2022,
video is vital to the [parents] ability to meaningfully participate in that process.”

The Appeal Committee recognizes that these parents may have a legitimate special
education interest in viewing the content of the August 23, 2022 video. However, the



parents did not provide evidence to the investigator or to this Appeal Committee to
support a finding that the August 23, 2022 video, or any other information regarding
the August 23, 2022 incident, was collected, maintained, or used by the agency (by USD
229) for discussions at an IEP team meeting, or for any other special education
purpose.

CONCLUSION

The Appeal Committee concludes that the complaint report should be, and is,
sustained. This is the final decision on this matter. There is no further appeal. This
Appeal Decision is issued this 19th day of January, 2023.

APPEAL COMMITTEE:

Crista Grimwood: Education Program Consultant,

Ashley Niedzwiecki: Attorney,

Brian Dempsey: Assistant Director of Early Childhood, Special Education and Title
Services.
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SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #231
ON DECEMBER 7, 2022

DATE OF REPORT: JANUARY 6, 2023
This report is in response to a complaint filed with our office by the parents on behalf

of their son, the student. For the remainder of this report, the student will be referred
to as “the student.” The parents will be referred to as “the parents.”

Investigation of Complaint

Diana Durkin, Complaint Investigator, spoke by telephone with the parent on
December 16, 2022. On December 9, 19, and 30, 2022, the investigator spoke by
telephone with Shay Carter, Director of Special Education for the district. On January 4,
2023, the investigator again spoke by telephone with the director. Also participating in
the call were Erin Nelson, case manager and special education teacher for the student
during the first semester of the 2022-23 school year, and Kelly Edwards, Special
Education Coordinator for the district.

In completing this investigation, the complaint investigator reviewed the following
materials:

e |EP for the student dated December 16, 2020

e Prior Written Notice for Identification, Initial Services, Placement, Change in
Services, Change in Placement, and Request for Consent dated September 17,
2021

e Prior Written Notice for Evaluation or Reevaluation dated October 18, 2021

e Notice of Meeting dated December 6, 2021

e Notice of Meeting dated December 9, 2021

e FEvaluation Team Report dated December 9, 2021

e Meeting Summary Report dated December 9, 2021

e |EP Agenda Guidance dated December 15, 2021

e Prior Written Notice for Identification, Initial Services, Placement, Change in
Services, Change of Placement and Request for Consent dated December 15,
2021



e Notice of Meeting dated December 17, 2021

e |EP dated December 15, 2021

e Notice of Meeting dated January 24, 2022

e Notice of Meeting dated January 25, 2022

e Notice of Meeting dated April 21, 2022

e |EP Amendment Between Annual IEP Meetings dated May 4, 2022

e Prior Written Notice for Identification, Initial Services, Placement, Change in
Services, Change of Placement and Request for Consent dated May 4, 2022

e Meeting Summary Report dated May 4, 2022

e Amended IEP for the student dated May 4, 2022

e Email dated December 1, 2022 from case manager to the parents

e Email dated December 6, 2022 from the building principal to the parents

e Email dated December 7, 2022 from the building principal to the parents

e Email dated December 7, 2022 from the student's father to the special
education coordinator

e Email dated December 8, 2022 from the coordinator to the student's father

e Notice of Meeting dated December 8, 2022

e Email dated December 9, 2022 from the director of special education to the
parents

e Bedford-Nelson Individual Educational Evaluation dated December 13, 2022

e Draft IEP dated December 15, 2022

e Parental Concerns dated December 15, 2022

e |EP notes dated December 15, 2022

e |EP Agenda Guidance for the December 15, 2022 IEP team meeting

e Term grades for the student for the first quarter of the 2022-23 school year

e Service Log for C and G service settings covering the period of August 10
through December 11, 2022

e Bell schedule for the student for the 2022-23 school year

e Sixth grade class schedule

e Daily log form

Background Information

This investigation involves a twelve-year-old boy who is enrolled in the sixth grade in
his neighborhood middle school. The student has been enrolled in the district since
Kindergarten. He was determined to be eligible for and in need of special education
under the category of Learning Disability when he was in second grade. He was also
diagnosed with ADHD in 2019.

The student has participated in twice weekly outside tutoring secured by the parents
since second grade.



Issues

In their complaint, the parents identified two concerns.

Issue One: With limited communication with the IEP team, the parents cannot
adequately monitor, remain informed about, or direct actions related to the student or
his IEP.

Applicable Statutes and Regulations

Decisions regarding the provision of special education services to a student are made
by an IEP team. To strengthen the role of parents in the special education process,
Congress mandated that districts afford parents the opportunity be a part of the IEP
team in making decisions regarding the development of an IEP for their child or the
provision of a free appropriate public education to the child.

Special education statutes and regulations do not address the topic of communication
between the parent and district staff outside of the IEP process. Those policies and
practices are established by the district.

The Office of Special Education Programs (OSEP) - the office in the United States
Department of Education that writes special education regulations - has provided
guidance regarding whether a parent has a legal right to require an IEP Team member
to participate in an IEP Team meeting. OSEP opines that it is important to emphasize
that it is the local education agency (LEA) that determines the specific personnel to fill
the roles for the public agency's required participants at the IEP Team meeting. A
parent does not have a legal right to require other public agency personnel to attend
an IEP Team meeting if they have not been designated by the LEA to be on the IEP
Team. (See Federal Register, Authe studentt 14, 2006, on page 46674.)

Parents’ Position

The parents contend that their ability to communicate with school staff regarding the
implementation of the student’s IEP has been impeded. Specifically, the parents assert
that the building principal would not, during the 2022-23 school year, allow the
student’s father to speak by telephone with the student's IEP case manager for the
2021-22 school year. The parents state that the building principal directed staff to
stop all email communication with the parents regarding the student and the IEP
paperwork associated with the student's annual IEP review. It is the position of the
student's father that if he is not allowed to speak by telephone with the previous case
manager, he would “have no choice but to ask that she attend the IEP meeting to
answer questions.”



Investigative Findings

On December 1, 2022, the IEP case manager for the student sent the parents a notice
of meeting proposing an IEP Team meeting on December 12, 2022. The case manager
noted that after progress monitoring was completed on December 2, 2022, the
parents would be sent digital and hard copies of the monitoring report. Additionally, a
draft copy of an IEP would be sent to the parents on December 5, 2022.

On December 6, 2022, the building principal sent an email to the student’s father
stating,

“I did speak with [the student’s 57 grade special education teacher] regarding your
request for a phone call. She is currently not [the student’s] case manager and does
not directly work with [the student.]. Please submit any specific questions and we will
be glad to respond.”

On December 7, 2022, the building principal sent an email to the student's father
stating,

“I am directing all [middle school] staff to stop any email dialog regarding [the
student] and his IEP paperwork. On November 29, 2022, [the case manager] started
the process to complete this annual IEP process and related paperwork. Little
progress using email has been made related to setting a meeting date.

I am making time available on Friday, Dec. 9, 2022, from 8:30 - 10 or 1 - 2:30 to
meet in person...at [the middle school]. [The school psychologist] and | will be
present. Our goal is to move the IEP paperwork process forward and set a meeting
date. If you are unable to attend, please direct all communication to...[the] sped
coordinator and she will be your contact moving forward.

[The middle school] is committed to daily instruction and full implementation of [the
student’s] IEP. We are achieving success in this area but we are not successful in
completing the related IEP paperwork and setting a meeting date.”

In response, the parent sent an email to the special education coordinator, writing
“We received the last data requested only this a.m. from the case manager, our
internal review should be done within the next couple days. Please prepare a 10 day
notice dated today, we have availability to attend on the following dates:

12/15, between noon and 3 pm (we'd waive our 10 day)

12/16, between noon and 3 pm (we'd waive our 10 day)



12/19 or 12/20, between 10 am and 3 pm
We will require the meeting be held via zoom so that our advocate may attend as
well.

In addition to our current “team,” | request the following personnel attend. | would
hope to knock out any input required of these additional attendees first thing - so |
wouldn't expect that part to take too long.

e [Special education coordinator]

e [case manager for the student for the 2021-22 school year]

e [school psychologist for the 2021-22 school year]

e [general education teacher for the student during the 2021-22 school year]
e [current general education teacher for the student]”

On December 8, 2022, the special education coordinator sent an email to the student's
father, writing

“This morning, | have sent an invitation to [the fifth-grade resource room teacher],
[the school psychologist serving the middle school during the 2021-22 school year],
and [the student’s fifth grade general education teacher] to attend the IEP meeting for
[the student]. | will also invite...the [student’s current] General Education Teacher to
attend the meeting. Per your dates, | have it scheduled for December 15, 2022 at
12:00 at [the middle school]. | have included a Notice of Meeting for you at the
bottom of this email. In your previous email, you indicated you would be willing to
waive your 10 days notice.

Currently, our zoom meetings are only for 40 minutes, so we may need to restart the
zoom meeting, if we run longer than 40 minutes.

I have also included, in this email, a Release of Information. Please fill out the
attached release for the advocate you are bringing with you to the meeting. We will
need this back prior to the start of the IEP meeting, for your advocate to attend.

..After you have had the opportunity to review the draft IEP, please let me know if
there are questions you have prior to the meeting so we can work to have answers for
you at the meeting.”

In preparation for the December 15, 2022 IEP team meeting, the parents submitted a
written statement outlining their concerns.



Both parents participated in the December 15, 2022 IEP team meeting via Zoom as did
the individual who recently conducted an outside evaluation of the student. That
individual reported on her evaluation and acted in the role of advocate for the student
and parents. Also participating in the meeting were the following:

e the seventh-grade special education teacher who would begin serving as case
manager for the student;

e the sixth-grade special education teacher who had been serving as case
manager and who has also been providing special education services to the
student;

e the building principal;

e the school psychologist assigned to the building for the 2022-23 school year;

e three of the student's sixth grade general education teachers; and

e the middle school special education coordinator.

Neither the student's fifth grade teacher, the school psychologist who served the
school during the 2021-22 school year, nor the student’s fifth grade case manager
were present for the meeting, but all provided written statements which had been sent
to the parents prior to the IEP meeting. The student’s current sixth grade social
studies teacher did not attend the meeting but did submit a written statement which
was provided to the parents prior to the meeting.

In a telephone call with the investigator on December 19, 2022, the student’s father
confirmed that he and the student's mother participated in the December 15, 2022 IEP
team meeting and acknowledged that written statements were provided by members
of the student’s 2021-22 IEP team who did not attend in person.

In a telephone call with the investigator on December 19, 2022, the special education
director stated that the flow of email and written correspondence between the parent
and staff has been reinstated. The building principal and special education
coordinator are to be copied on all emails between the parties. Telephone calls are to
be scheduled at a time that will allow the building principal to be present.

A second IEP team meeting has been scheduled for January 19, 2023.

Summary and Conclusions

While the building principal did, on December 7, 2022, place boundaries on email
communication between the parents and building staff, special education statutes and
regulations do not prohibit the imposition of such limits so long as they do not keep
parents from having the opportunity be a part of the IEP team in making decisions
regarding the development of an IEP for their child or the provision of a free
appropriate public education to the child.



Special education statutes and regulations establish the required members of a
student’s IEP team but allow districts - not parents - to determine who will fill the roles
for the public agency's required participants at the IEP Team meeting. The district
determined who would attend the December 15, 2022 IEP team meeting and fill the
required school district roles for that meeting. All required roles were filled. Input was
solicited from other individuals identified by the parents, and written comments from
those parties were provided to the parents prior to the meeting.

Because the imposition of constraints on email communication between the parent
and school staff did not impede the parents’ participation in the student's December
15, 2022 |EP team meeting, a violation of special education statutes and regulations is
not established on this issue.

Issue Two: The district has failed to implement the student’s IEP.

Applicable Statutes and Regulations

Federal regulations, at 34 C.F.R. 300.101(a), require that a student who has been
determined eligible for, and in need of, special education services, and whose parents
have provided written consent for the provision of those services, be provided with a
FAPE (Free Appropriate Public Education). 34 C.F.R. 300.17(d) states that FAPE means,
in part, special education and related services provided in conformity with an
individualized education program (IEP) that meets the requirements of 34 C.F.R.
300.320 through 300.324. A district must implement a student’s IEP as written.

Parent’s Position

The parents state that the district has failed to provide a 20-minute block of special
education services at the time of day previously agreed to by the IEP team. Specifically,
the parents contend that the district agreed to provide services to the student at the
beginning of his school day, during announcements rather than disrupting the
student’s core instruction time. It is the position of the parents that there have been
several weeks during the 2022-23 school year when these 20 minutes of service were
not provided at all or were delivered during a time that required the student to be
removed from core instruction.

District's Position

It is the position of the district that no accurate accounting of the provision of services
to the student is available, and that the data developed by staff to reflect these services
is of questionable accuracy. The district acknowledges that some of the services
identified by the parents in their complaint have not been provided.



Investigative Findings

The IEP for the student which was in place at the time this complaint was filed was
developed over two meetings on December 15, 2021 and January 27, 2022. According
to meeting notes from the December 15, 2021 meeting, the student’s father “asked for
clarification about service minutes and asked about increase in service minutes. [The
student’s case manager] shared that [the student] is making progress in his IEP goals
with the current service minutes and is in the least restrictive environment. Parents
requested an increase of service minutes to meet [the student’s] needs.”

Under his December 16, 2020 IEP, the student had been receiving the following
services.

e 90 minutes of special education services in the general education classroom,
five days a week;

e 30 minutes of special education services in the special education classroom 4
days per week, and an additional

e 30 minutes of special education services in the special education classroom 5
days a week.

At the December 2021/January 2022 annual review meetings, the IEP team determined
that special education services for the student should be increased to

e 90 minutes of direct special education services in a regular education classroom
for five days a week; and

e 80 minutes of direct special education services outside the regular education
classroom for 5 days a week.

According to the “Service Delivery Statement” of the student's December 15, 2021 IEP,
the student would receive

“90 minutes, 5 days a week, every week of in class support in the general education
classroom for reading and math support [and] 80 minutes, 5 days a week, every week
of specialized instruction in math and reading in the special education classroom...”

According to a prior written notice form signed electronically by the student’s father on
February 11, 2022,

“For the duration of the IEP while school is in session, the student will receive special
education services as a student with a specific learning disability in reading. The
student will receive 80 minutes a day, 5 days a week of specialized instruction in the
special education classroom for reading and math. The student will receive 90 minutes
a day, 5 days a week of general education support in the area of reading and math...



Special education services will be provided away from general education peers in order
to learn and practice skills in a small group away from distractions...”

In response to this complaint, the district provided the investigator with a daily
schedule for sixth grade students and a summative service log which reflects the
provision of special education services to the student from the beginning of the school
year through December 12, 2022. No raw data or working records regarding the
delivery of services was provided by the district.

In a written position statement and in verbal remarks to the parent and the
investigator, the district has indicated that it has questions regarding the accuracy of
the service log and no way to accurately determine when services were provided to the
student. The parents also did not keep a formal record of the student's reports of
missed services.

According to the service log, the student has received 30 minutes twice a day of special
education service in a special education setting. These two blocks were provided at
the following times:

e 9:10to 9:40 AM - After core instruction in math has been provided to the class
as a whole, students are provided with a variety of individualized instructional
opportunities during the first “Tier” time of their school day. Some students
remain in the classroom for that instruction. Others, including this student,
move to other locations for targeted instruction. During this time period, the
student moved to the special education setting where he worked on his math
goal.

e 1:05to 1:35 PM - During the second classroom “Tier” period - this one following
whole group classroom instruction in reading - the student again moved to the
special education classroom where he worked on reading goals.

For each of these sessions, the student was to come to the resource room on his own.
If he did not come at the scheduled time, staff would go to his classroom to get him.

According to the service log, the student has received another 20 minutes of direct
special education services in a special education setting at a variety of other times
during the 2022-23 school year. In a telephone conference call with the investigator
on January 4, 2023, the first semester case manager stated that, from the start of the
school year until October 17, 2022, these additional minutes of service were delivered
at the start of the school day during the time that announcements were read and the
class settled in for the day. The case manager told the investigator that the student
sometimes arrived at school early and came to the resource room before school
started in order to begin his work there.



Beginning October 17, 2022, additional service delivery time options were identified
during the school day for the student’s 20-minute sessions. Those options included
the following:

e 9:40to 10:00 AM, during classroom science instruction;
e coming 5 minutes early to the 1:05 pull-out session; or
e 12:20to 12:40 PM, during a core instruction period.

If any of these time slots were to be used on a given day, the case manager or a
paraeducator would go to the student’s classroom to get him.

These additional sessions were generally provided by the case manager in her special
education resource room, though some sessions were led by a paraeducator.
According to the case manager, there were occasions when neither she nor her
classroom were available, and a paraeducator would take the student to an alternate
location for his 20-minute session.

The student was absent 4 days between the start of the 2022-23 school year and
December 12, 2022. According to the summative service log, the required minutes of
special education services in special education settings were provided every day that
the student was in school during that period except for one day when the student was
on a field trip (October 6, 2022) and one day (October 11, 2022) when the 20-minute
block of resource services was not provided.

As stated in the student's December 15, 2022 IEP,

The school is unable to provide regularly scheduled special education and/or related
services in the following situations: inclement weather closures, scheduled school
closures, unforeseen emergencies, student absences, school field trips...”

On 10 days, the student was involved in testing during his time in the resource room.
Six of these 10 testing days were for scheduled MAP testing. The student was involved
in math testing on three other days. On one other day, two of the student’s service
blocks were used to provide accommodations for a classroom test.

The “Program Maodifications and Supports” section of the student’'s December 15, 2021
|EP states that “for all district, state, and classroom assessments,” the student is to be
allowed to go to an alternate setting where additional accommodations such as
reading the text aloud can be provided.

In addition to the delivery of special education services in a special education setting,
the student also received a total of 90 minutes of special education services in the
general education setting in two separate 45-minutes blocks during the school day:

e 8:25t0 9:10 AM, during core math instruction; and
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e 10:30to 11:15 AM, during a core reading instruction period.
These services were provided by either the case manager or a paraeducator.

The summative service delivery log provided by the district shows that only 60 minutes
of special education support in the general education setting was provided on 6 days
between the start of the school year and December 12, 2022 - a loss of 180 minutes of
services. Additionally, on three days, the student was unavailable to receive general
education classroom support because he was taking a test outside of the classroom.

Summary and Conclusions

At the annual IEP review for the student completed on January 27, 2022, special
education services to the student were increased from a total of 720 minutes per week
to a total of 850 minutes per week (an increase of approximately 18%). The parents
were provided with prior written notice of this change in services.

The student's December 15, 2021 IEP (finalized in January 2022) did not specify when
during the school day these services were to be provided, but required only that the
student receive 90 minutes per day of special education service in the general
education setting and 80 minutes per day of special education services in a special
education setting.

Because the student’'s December 15, 2021 IEP did not require that the student be
provided with a 20-minute block of direct special education services either before the
school day or during the initial portion of the school day outside of core instruction
time, a violation of special education statutes and laws is not substantiated on that
aspect of this issue.

The district considers the summative service log which it provided to document the
provision of special education services to this student to be of questionable accuracy.
The district acknowledges that it failed to provide some of the special education
services that are required by the student’s IEP but did not provide any alternative
means for the investigator to use when considering the district's provision of services
to the student. While the parents assert that the student was not provided with all of
his services on a number of days, they too provided no record of those missed services
for the investigator to consider.

It is clear from the summative service log that on October 11, 2022, the 20-minute
service block was not provided.

The summative service log shows that the student received only 60 minutes of special
education services in the general education setting on 6 days rather than the 90
minutes required by the student's December 15, 2021 IEP.
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On 10 days, at least part of the student's direct service time was focused on the
provision of testing accommodations required by the student's December 15, 2021
IEP. Six of these 10 testing days were for scheduled MAP testing. Math testing
occurred on three days. On one other day, two of the student’s service blocks were
used to provide accommodations for a classroom test.

The student's December 15, 2021 IEP does not explain how the implementation of
testing accommodations will be operationalized. The IEP does not explicitly state
whether or not special education service time in the special education setting will be
used to provide such accommodations or whether time spent on the delivery of a
testing accommodation will or will not be in addition to direct instructional time.
However, the provision of an accommodation is the provision of a special education
service.

Because the student was not provided with all of the required special education
services outlined in his December 5, 2021 IEP, a violation of special education statutes
and regulations is substantiated on this aspect of this issue.

Therefore, a total of 290 minutes of compensatory special education services will be
required:

e 20 minutes for the failure to deliver that block of special education services in
the special education setting on October 11, 2022;

e 180 minutes for the failure on 6 days to deliver 30 of the 90 minutes of special
education services in the general education setting; and

e an additional 90 minutes of compensatory service to address other lapses in
service acknowledged by the district.

Additional Comments

According to notes from the December 15, 2022 IEP team meeting, the district shared
with the parents a sample “communication log” which the district proposed to send
home to the parents on a daily basis. The form would document the delivery of special
education services to the student and would reflect when special education services
were delivered, who delivered the service, and a description of the service.

According to the director of special education, staff would begin using the
aforementioned form at the start of the second semester.

Additionally, the director told the investigator that the student's special education
services will be scheduled and provided at consistent times for the second semester.
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Corrective Action

Information gathered in the course of this investigation has substantiated
noncompliance with special education laws and regulations on issues presented in this
complaint. Specifically, violations occurred with regard to 34 C.F.R. 300.101(a) and 34
C.F.R. 300.17(d) which require that the district provide a FAPE to students by
implementing their IEPs as written.

Therefore, USD #231 is directed to take the following actions:

1)

Submit to Special Education and Title Services (SETS), within 40 calendar days of the
date of this report, a written statement of assurance stating that it will comply with
34 C.F.R.300.101(a) and 34 C.F.R. 300.17(d) by implementing this student's IEP as
written.

Within 10 calendar days of the date of this report, submit to SETS for approval a

plan for the provision of 290 minutes of compensatory special education services

to this student.

a) Within 5 days of receipt of approval for the plan described under Corrective
Action 1, the district shall schedule a meeting with the parents to present the
plan.

b) The parents shall have the option of accepting all or part of the proposed plan
and shall notify the district in writing of their decision within 5 calendar days of
the meeting described above under Corrective Action 2) a).

C) The district shall notify SETS of the parents’ decision no later than 5 calendar
days after receipt of the parents’ written response.

By no later than the 5 of each remaining month in the 2022-23 school year, USD

#2371 shall submit to SETS a summative report regarding the provision of special

education services to the student.

If at any point prior to the end of the 2022-3 school year, changes are made to the

services contained in the student's IEP, USD #231 shall notify SETS of those

changes and alter monthly reporting of service delivery to comport with those
changes.

Further, USD #2371 shall, within 10 calendar days of the date of this report, submit

to SETS one of the following:

a) A statement verifying acceptance of the corrective action or actions
specified in this report;
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b) a written request for an extension of time within which to complete one
or more of the corrective actions specified in the report together with
justification for the request; or

C) a written notice of appeal. Any such appeal shall be in accordance with
KAR. 91-40-51(f).

Right to Appeal

Either party may appeal the findings or conclusions in this report by filing a written
notice of appeal in accordance with KAR. 91-40-51(f)(1). The written notice of appeal
may either be emailed to formalcomplaints@ksde.org or mailed to Special Education
and Title Services, 900 SW Jackson St, Ste. 602, Topeka, KS, 66612. Such notice of
appeal must be delivered within 10 calendar days from the date of this report.

For further description of the appeals process, see Kansas Administrative Regulations
91-40-51(f), which can be found at the end of this report.

Diana Durkin
Complaint Investigator

K.AA.R. 91-40-51(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions of a

compliance report prepared by the special education section of the department by filing
a written notice of appeal with the state commissioner of education. Each notice shall
be filed within 10 days from the date of the report. Each notice shall provide a detailed
statement of the basis for alleging that the report is incorrect.
Upon receiving an appeal, an appeal committee of at least three department of
education members shall be appointed by the commissioner to review the report and
to consider the information provided by the local education agency, the complainant, or
others. The appeal process, including any hearing conducted by the appeal committee,
shall be completed within 15 days from the date of receipt of the notice of appeal, and
a decision shall be rendered within five days after the appeal process is completed
unless the appeal committee determines that exceptional circumstances exist with
respect to the particular complaint. In this event, the decision shall be rendered as soon
as possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires corrective action
by an agency, that agency shall initiate the required corrective action immediately. If,
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after five days, no required corrective action has been initiated, the agency shall be
notified of the action that will be taken to assure compliance as determined by the
department. This action may include any of the following:

(A) The issuance of an accreditation deficiency advisement;

(B) the withholding of state or federal funds otherwise available to the agency;

(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph (f)(2)
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KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #408
ON NOVEMBER 28, 2022
DATE OF REPORT JANUARY 9, 2023

This report is in response to a complaint filed with our office on behalf of Student A
and Student B by their parents, The parents. In the remainder of the report, Student A
will be referred to as “student A” and Student B will be referred to as “student B”. The
mother will be referred to as “the mother” and The father will be referred to as “the
father”. Together, The parents will be referred to as “the parents” or “the
complainants”.

The complaint is against USD #408, Marion-Florence Public Schools, who contracts
with the Marion County Special Education Cooperative (MCSEC) to provide special
education and related services to students residing within the district. In the
remainder of the report, “USD #408,” “the “school,” the “district”, and the “local
education agency (LEA)” shall refer to both of these responsible public agencies.

The Kansas State Department of Education (KSDE) allows for a 30-day timeline to
investigate a child complaint and a complaint is considered to be filed on the date it is
delivered to both the KSDE and to the school district. In this case, the KSDE initially
received the complaint on November 28, 2022 and the 30-day timeline ends on
December 28, 2022. However, the timeline to investigate the complaint was extended
until January 9, 2023 due to the district's almost two week holiday break when school
staff were unavailable to participate in the investigative process.

Investigation of Complaint

Nancy Thomas, Complaint Investigator, contacted the parents by telephone on
December 2, 2022 to clarify the issues of the complaint. The Complaint Investigator
interviewed the parents by telephone on December 13, 2022.



USD #408 made the following administrative staff available for telephone interviews on
December 16, 2022:

» Robert Diepenbrock, Director of Special Education for MCSEC

o Jeremy Gooch, Assistant Director of Special Education for MCSEC

e Justin Wasmuth, Principal of Marion Elementary School

USD #408 made the following staff at Marion Elementary School available for
telephone interviews on December 20, 2022:

o Rebecca Hofer, First Grade Teacher

e Denise May, First Grade Teacher

o Cierra Goodwin, Special Education Teacher

In addition, the Complaint Investigator spoke to Mr. Lee Leiker, Superintendent for
USD #408, on January 6, 2022.

In completing this investigation, the Complaint Investigator reviewed the following
documentation provided by the complainants and the district:

o KSDE Teacher License for Ms. Goodwin to teach elementary education in grades
Kindergarten through sixth grade dated May 27, 2021

e High Incidence Special Education Initial Waiver Approval Letter for Ms. Goodwin
dated October 11, 2022 signed by Randall Watson, Kansas Commissioner of
Education

e Plan of Study: PK-12 High Incidence Program at Fort Hays State University for
Ms. Goodwin

e Emporia State University Transcript for Ms. Goodwin showing she graduated
with a bachelor’s degree in education on May 11, 2019

o MCSEC Application and Professional Development Record for Lisa Unruh,
Paraprofessional

e MCSEC Application and Professional Development Record for Lena Hall,
Paraprofessional

o MCSEC Application and Professional Development Record for Robin Arocha,
Paraprofessional

e MCSEC Application and Professional Development Record for Echo Smith,
Paraprofessional

e The Individualized Education Program (IEP) for Student A dated April 13, 2022



Multidisciplinary Team Meeting Notes dated April 13, 2022 for Student A

The IEP for Student B dated April 13, 2022

Multidisciplinary Team Meeting Notes dated April 13, 2022 for Student B

IEP Amendment Form for Changes Not Requiring a Full [EP Team Meeting for
Student B dated August 24, 2022

Prior Written Notice (PWN) for Identification, Special Education and Related
Services, Educational Placement, Change in Services, Change in Placement,
And/Or Request for Consent dated August 24, 2022 and signed by the parent
on August 30, 2022

The 2022-23 School Calendar for USD #408

K-1 Resource Schedule for 2022-23 School Year showing schedules for Ms.
Goodwin and the four paraprofessionals

Lesson Plans dated December 12 through December 16, 2022 written by Ms.
Goodwin

IEP Goal Progress Reports for Student A for the IEP dated April 13, 2022

IEP Goal Progress Reports for Student B for the IEP dated April 13, 2022 and
amended on August 24, 2022

MCSEC Interlocal Response to Allegations for USD #408 written by Dr.
Diepenbrock dated December 12, 2022

Educational Software for Guiding Instruction (ESGI) for Math Score Report for
Student A dated October 24, 2022

MCSEC Confidentiality Agreement signed by Ms. Goodwin on July 1, 2022
Email from father to Robert Diepenbrock dated September 16, 2022 at 1:56 pm
Dr. Diepenbrock’s notes of meeting with father (undated)

Email from Ms. Goodwin to Dr. Diepenbrock and Larry McManaman dated
September 19, 2022 at 8:46 pm, including her professional notes with entries
dated August 22-26, September 12, September 14, September 15, September
16, September 19, 2022

Email from Dr. Diepenbrock to Ms. Goodwin dated September 21, 2022 at 9:26
am

Email from Mr. Wasmuth to Dr. Diepenbrock and others dated September 21 at
10:48 am

Emails confirming meeting time on September 21, 2022 among Ms. Goodwin,
Mr. Wasmuth, Dr. Diepenbrock and Larry McManaman, School Psychologist



Email from Mr. Wasmuth to Mr. Gooch and Dr. Diepenbrock dated September
23,2022 at 3:40 pm

Email from Mr. Gooch to Mr. Wasmuth and Dr. Diepenbrock dated September
23,2022 at 2:517 pm

Email from the mother to Ms. Goodwin and others dated September 28, 2022 at
3:05 am

Email from Ms. Goodwin to parents and others dated September 29, 2022

at 3:53 pm

Email from mother to Ms. Goodwin and others dated September 29, 2022 at
5:08 pm

Areas of concern for SPED given to Adm (October 27 2022, October 28, 2022)
Documentation of conversations and interactions by parents (Entries dated:
September 15, September 19, September 28, September 30, October 3,
October 24, October 25, October 26, October 27, October 31, November 3,
November 6, November 21, 2022)

Documentation of interactions and classroom occurrences by C. Goodwin
(Entries dated August 22, September 12, September 14, September 15,
September 16, September 19, September 20, September 21, September 22,
September 26-30, October 6, October 13, October 20, October 24, October 25,
October 26, October 26, November 21, 2022)

Progress assessment for Student A from Rebecca Hoffer dated October 24,
2022

Mr. Wasmuth's notes from Student A's Parent Teacher Conference on October
24,2022 from 2:50-3:47 pm

Mr. Wasmuth's notes from Student B's Parent Teacher Conference on October
24,2022 from 3:50-4:25 pm

Formal (announced) Observation of Ms. Goodwin Report by Mr. Gooch dated
October 25, 2022

Email from mother to Ms. Goodwin and others dated October 27, 2022 at 9:07
pm

Email from Ms. Goodwin to parents and others dated October 28, 2022 at 9:04
am

Dr. Diepenbrock’s notes of meeting with father and Mr. Gooch dated October
27,2022



Dr. Diepenbrock’s notes of meeting with TASN Consultant (Doug) dated October
27,2022

Robert Diepenbrock’s copy of parents areas of concern dated as following
October 27,2022 meeting

Letter from Dr. Diepenbrock to Parents dated October 31, 2022

Email from mother to Lee Leiker, Superintendent for USD #408, and Mr.
Wasmuth dated October 28, 2022 at 8:45 am

Email from Mr. Leiker to mother dated October 28, 2022 at 5:17 pm

Email from mother to Dr. Diepenbrock dated November 3, 2022 at 5:11 pm
Email from Ms. Goodwin to parents and others dated November 6, 2022 at 9:53
am

Email from mother to Ms. Goodwin and others dated November 7, 2022 at 7:56
am

Email from Ms. Goodwin to parents and others dated November 7, 2022 at 1:43
pm

Email from mother to Ms. Goodwin and others dated November 7, 2022 at 2:35
pm

Email from Dr. Diepenbrock to parents and others dated November 7, 2022 at
38:21 am

Email from Mr. Wasmuth to Dr. Diepenbrock, parents and others dated
November 7, 2022 at 9:13 am

Email from father to Dr. Diepenbrock and others dated November 7, 2022 at

1:117 am

Email from Dr. Diepenbrock to father and others dated November 8, 2022 at
12:42 pm

Email from father to Dr. Diepenbrock and others dated November 10, 2022 at
8:59 pm

Email from Dr. Diepenbrock to parents and others dated November 17, 2022 at
11:44 am

Email from father to Dr. Diepenbrock and others dated November 22, 2022 at
7:36.am

Email from Dr. Diepenbrock to Parents dated December 1, 2022 at 3:56 pm
Observation of Ms. Goodwin Report by IEP Specialist, Regina Kimbrel, dated
November 14, 2022



o Observation of Ms. Goodwin Report by Reading Specialist, Eileen Hiebert, dated
November 3, 2022

e Observation of Ms. Goodwin and Classroom by Briana Jamieson, Social
Emotional Learning (SEL) and Behavior Specialist dated November 15, 2022

e Ms. Goodwin Plan of Improvement dated November 16, 2022

e Email from Mr. Wasmuth to Matthew Fox, Dr. Diepenbrock, Ms. Goodwin and
Mr. Gooch dated November 16 2022 at 12:48 pm

e Email from Dr. Diepenbrock to Mr. Wasmuth and others (above) dated
November 16, 2022 at 2:13 pm

e Email from Matthew Fox to Dr. Diepenbrock and others (above) dated
November 16, 2022 at 2:29 pm

e Email from Mr. Wasmuth to Matthew Fox and others (above) dated November
16,2022 at 2:34 pm

o Letter from Dr. Diepenbrock to Ms. Goodwin requesting information for
complaint dated December 5, 2022.

e Email from Ms. Goodwin to Dr. Diepenbrock replying to his letter dated
December 5, 2022 at 10:50 pm

o Ms. Goodwin notes of Student A's spelling and reading word data dated August
26, September 2, September 9, September 14, September 16, September 22,
September 23, October 7, October 11, October 27, 2022

o Email dated January 5, 2023 at 6:04 p.m. written by the father to the complaint
Investigator regarding Student A's IEP goal progress report for second quarter...

Background Information

This investigation involves a two six-year old first grade students enrolled at Marion
Elementary School in USD #408. The students are a fraternal set of twins, a brother
and sister, who live with their adoptive parents in USD #408. Both students have been
diagnosed with Post-traumatic Stress Disorder (PTSD) and Attention Deficit
Hyperactivity Disorder (ADHD). The children are prescribed medication as well as
receive behavioral, psychological, occupational, and neurological therapy on a weekly
basis to address emotional and behavioral dysregulation concerns.

The students were initially evaluated for special education and related services at the
age of three. The students were found eligible under the exceptionality category of



Young Child with a Developmental Delay (YCDD) and received early childhood special
education instruction and speech therapy until they started kindergarten at Marion
Elementary School during the 2021-22 school year.

The students continued to receive special education instruction in both the general
education and special education classrooms as well as speech therapy until the end of
kindergarten when Student B was dismissed from speech therapy. Triennial
reevaluations were conducted and the students were found to continue to be eligible
for special education and related services during first grade and identified as eligible
under the exceptionality category of Other Health Impaired (OHI). USD #408 has
continued to make special education and related services available to both students
through the current date.

Issues

The Individuals with Disabilities Education Act (IDEA) and Kansas Special Education for
Exceptional Children Act give KSDE jurisdiction to investigate allegations of
noncompliance with special education laws that occurred not more than one year from
the date the complaint is received by KSDE (34 C.F.R. 300.153(c); KA.R. 91-40-51(b)(1)).

Based upon the written complaint and an interview, the parents raised five issues that
were investigated.

ISSUE ONE: The USD #4408, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
provide specialized instruction by appropriately trained and certificated staff,
specifically the K-1 special education teacher and the special education
paraprofessionals instruction Student A, during the 2022-23 school year.

Positions of the Parties

The complainants alleged that Student is being provided the majority of his specialized
instruction from the paraprofessionals in both the general education and special

education classrooms. The parents believe that Student A's special education teacher
does not have the training or credentials to effectively teach their child. They indicated



the special education teacher is not addressing the educational standards and goals
set by the state nor is she providing enough direct instruction to the student.

The district responded that all staff working with the student hold the appropriate
credentials and have received the required training necessary to meet the state
requirements to provide special education services to the students.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and staff in USD #408.

The IEP in effect during the 2022-23 school year for Student A was developed on April
13, 2022 with the parents in attendance. This IEP requires specialized instruction in
the special education setting for reading and writing for 135 minutes per day. In
addition, the IEP requires 120 minutes per day of paraprofessional support for math
and social sciences in the general education classroom.
Interviews and documentation found these special education services were provided
by the following staff during the first semester of the 2022-23 school year:

o Cierra Goodwin, Special Education Teacher

e Echo Smith, Paraprofessional

o Lena Hall, Paraprofessional

e Robin Arocha, Paraprofessional

e Lisa Unruh, Paraprofessional

Ms. Goodwin received a bachelor's degree in education from Emporia State University
on May 11, 2029. She currently holds a license in Kansas to teach elementary
education in grades kindergarten through sixth grade. USD #408 sought and received
approval for an initial waiver for Ms. Goodwin to teach high incidence special education
in grades pre-kindergarten through 12th grade during the 2022-23 school year.

Interviews and documentation show that Ms. Goodwin is currently enrolled in special
education classes and is working towards her Master's degree in Education.

Bob Diepenbrock, Special Education Director at MCSEC, reported that KSDE requires
paraprofessionals to have received either a high school diploma or General
Equivalency Diploma (GED) and participate in ongoing tiered levels of professional



development depending upon years of employment in compliance with Kansas
personnel standards.

Ms. Smith originally submitted an application to be employed as a paraprofessional at
MCSEC on November 19, 2021. She was hired the following year and her four hour
orientation was provided on March 7, 2022. She received nine additional hours of
training during the spring of 2022 and has currently completed 20.75 hours of training
during the 2022-23 school year.

Ms. Hall originally submitted an application to be employed as a paraprofessional at
MCSEC on October 21, 2020. Orientation was provided on October 22, 2020 and she
received a total of 21 hours of training during the 2021-22 school year. Ms. Hall has
currently completed 18 hours of training during the 2022-23 school year.

Ms. Arocha originally submitted an application to be employed as a paraprofessional at
MCSEC on June 13, 1999. She received her original orientation on August 7, 1995 and
has been employed as a paraprofessional in MCSEC since that time. She received a
total of 21 hours of training during the 2021-22 school year and has currently
completed 18 hours of the required training during the 2022-23 school year.

Ms. Unruh originally submitted an application to be employed as a paraprofessional at
MCSEC on November 8, 2021. Orientation was provided on November 12, 2021 and

she received a total of 24.50 hours of training during the 2021-22 school year. She has
also completed 12.75 hours of training during the first half of the 2022-23 school year.

Applicable Regulations and Conclusions

Federal regulations, at 34 C.F.R. 300.156(a), require public agencies to ensure
that children with disabilities are provided special education and related
services by appropriately and adequately prepared and trained personnel who
have the content knowledge and skills to serve children with disabilities.

Federal regulations, at 34 C.F.R. 300.156(c), requires that each special education
teacher providing special education services has obtained full State certification as a

special education teacher (including certification obtained through an alternate route
to certification as a special educator), or passed the State special education teacher
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licensing examination, and holds a license to teach in the State as a special education
teacher, and holds at least a bachelor’s degree.

According to the 2022-23 Kansas Special Education Reimbursement Guide for State
Categorical Aid, the minimum requirements to be employed as a special education
paraprofessional include being a high school graduate or holding a General
Equivalency Degree (GED) certificate, and completing an orientation session
addressing confidentiality, the services to be provided, and the policies and
procedures of the local education agency concerning special education.

In addition, there is a tiered paraprofessional training requirement that describes the
number of hours of professional development that must be provided to persons
employed as paraprofessionals based on the number of years of experience working
as a paraprofessional. Paraprofessionals with three or fewer years of experience must
have a minimum of 20 hours annually while paraprofessionals with more than three
years of experience must have 10 hours of professional development annually.

In this case, the special education teacher working with Student A holds a bachelor’s
degree and was granted an initial waiver to teach high incidence special education
during the 2022-23 school year by the state of Kansas. As such, she meets the
requirements to be assigned as a special education teacher.

Each of the four paraprofessionals working with Student A have a high school diploma
and have participated in more than the minimum number of hours of professional
development during the previous school year. Documentation shows they have
obtained at least half of the required professional development for the 2022-23 school
year during the first semester.

Based on the foregoing, a violation of the IDEA requirements and Kansas special
education regulations to have appropriately trained and certificated staff is not
substantiated.



ISSUE TWO: The USD #408, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
implement the IEPs for Student A and Student B as written, specifically the
special education instruction for reading and writing, to ensure both students
are making progress towards their IEP goals during the 2022-23 school year.

Positions of the Parties

The complainants alleged that Student A is not receiving the required special
education services for reading, writing and math from the special education

teacher. The parents believe Student A is being provided the majority of his
specialized instruction from the paraprofessionals in both the general education and
special education classrooms. Direct instruction by the special education teacher is
provided for less than half of the time the student is in the special education classroom
with the balance of the time being spent on “independent task boxes.” The parents are
also concerned that his special education services are sometimes provided in the
hallway.

The parents also reported that Student B only receives specialized instruction for
writing two to three days per week due to the special education teacher working with
and assessing more than one student during the same timeframe.

The district responded that the IEPs of both students are being implemented as
written by the special education teacher and the four paraprofessionals assigned to
work with the students. USD #408 acknowledged that special education
paraprofessionals provide support and instruction to Student A but believe this is
allowed under Kansas regulations. Dr. Diepenbrock stated that MCSEC regularly
assigns paraprofessionals to provide support in both the general and special
education classrooms to students with IEPs in order to provide the necessary special
education services in the least restrictive setting (LRE). Dr. Diepenbrock also indicated
that paraprofessionals work under the direct supervision of appropriately certificated
staff.

Ms. Goodwin stated that Student A receives reading instruction in the special
education setting on a daily basis in small groups of between two and five additional
students while Student B receives writing instruction with only one other student.



Ms. Goodwin explained that students are seated around a work table and spend time
during each lesson receiving direct instruction from the special education teacher or
paraprofessional as well as having opportunities for guided practice and independent
practice for all skills monitored by the special education teacher or paraprofessional.

Ms. Goodwin acknowledged special education services have been provided in multiple
locations throughout the school building but these services are provided inin
individual or small group settings away from their first grade general education
classmates.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and staff in USD #408.

The findings from Issue One are incorporated herein by reference.

The IEP in effect during the 2022-23 school year for IEP for Student A was developed
on April 13, 2022 with the parents in attendance. This IEP requires specialized
instruction in the special education setting for reading and writing for 135 minutes per
day. In addition, the IEP requires 120 minutes per day of paraprofessional support for
math and social sciences in the general education classroom. Finally, the IEP requires
speech/language therapy for 20 minutes on two days per week.

The K-1 Resource Schedule shows Ms. Goodwin provides special education services to
Student A in the special education setting for reading between 9:55 a.m. until 11:55
a.m. and for writing between 1:00 p.m. until 1:15 p.m. for a total of 135 minutes of
specialized instruction on a daily basis.

The schedule shows Robin Arocha is assigned to support Student A in Mrs. Hoefer's
first grade classroom for math between 1:20 p.m. until 2:10 p.m. and for social
sciences between 2:30 p.m. and 3:15 p.m. for a total of 95 minutes per day of special
education support in the general education setting.



Student A's IEP includes five academic goals and two speech/language goals. The IEP
goal progress reports show he made progress on all but one goal in October

2022. The benchmark for this goal was to read 19 of the 40 Dolch sight words;
however, the student was only able to read 18 of these words.

During the most recent reporting period in December 2022 according to the IEP
Progress Report, the student continued to make progress on all but one goal. The
benchmark for this goal was to spell 32/52 spelling sound correspondences. The
classroom teacher assessed this goal finding 30/52 spelling sounds correct while the
special education teacher reported finding 32/52 correct.

The IEP in effect during the 2022-23 school year for Student B was also developed on
April 13, 2022 with the parents in attendance. However, this IEP was amended on
August 24, 2022 through an agreement between the parents and the LEA
representative.

Beginning on August 15, 2022, the services required by the amended IEP included 15
minutes per day of specialized instruction in writing in the special education setting
and 240 minutes per day of special education staff support in the general education
setting as follows: 60 minutes for Reading/Language Arts, 60 minutes for math, 60
minutes for social sciences (Discovery Time), 30 minutes of MTSS [Multi-tiered Systems
of Support], and 30 minutes for Small Group Pathways.

The parents were provided with a PWN for a material change of services and a
substantial change of placement on August 24, 2022 and written parent consent for
these changes was obtained on August 30, 2022. However, according to the amended
IEP, the material change in services and the substantial change of placement occurred
beginning on August 18, 2022, which was the first day of the 2022-23 school year.

The K-1 Resource Schedule shows Student B received specialized instruction in writing
from Ms. Goodwin between 1:00 p.m. until 1:15 p.m. in the special education

setting. The schedule shows that Lena Hall is assigned to support Student B in the
general education setting between 9:55 a.m. until 10:50 a.m. for a total of 55 minutes
per day of specialized instruction and in reading; between 1:20 p.m. and 2:10 p.m. for a



total of 50 minutes per day of specialized instruction in Math; and between 2:30 p.m.
and 3:15 p.m. for 45 minutes per day of specialized instruction in social sciences. The
schedule does not show Student B receives special education staff support for MTSS
or Small Group Pathways.

Student B's IEP includes five academic goals. The IEP goal progress reports
show she made progress on all but one goal in October 2022. The benchmark
for this goal was to read 21 of the 40 Dolch sight words; however, the student
was only able to read 15 of these words.

During the most recent reporting period in December 2022, the IEP Progress
Report showed that Student B did not meet the benchmarks on three of her five
goals. For Goal 2, she was to count, read, and write numbers to 90 with 60%
accuracy; however the progress report noted that she can count but cannot
write to this level. For Goal 3, the benchmark for Student B was to spell 38/52
sound correspondences but progress report showed she could only spell
35/52. For Goal 5, Student B can read 22/41 grade level sight words, while her
benchmark is 28/40.

Applicable Regulations and Conclusions

Federal regulations implementing the IDEA at 34 C.F.R. 300.323(c)(2) require school
districts to ensure that as soon as possible following the development of the IEP,
special education and related services are made available to the child in accordance
with the child’s IEP. In addition, state regulations implementing the Kansas Special
Education for Exceptional Children Act at K.A.R. 91-40-19(a) require each school
district, teacher, and related services provider to provide special education and related
services to the child in accordance with the child's IEP.

Federal regulations at 34 C.F.R. 300.39(a)(1) define “special education” as specially
designed instruction, provided at no cost to the parents, to meet the unique needs of a
child with a disability in a continuum of educational placements, including instruction
conducted in the classroom, in the home, in hospitals and institutions, and in other
settings. Federal regulations at 34 C.F.R. 300.39(b)(3) states that “specially designed



instruction” means adapting the content, methodology, or delivery of instruction to
address the unique needs of the child that result from the child’s disability; and to
ensure access of the child to the general curriculum.

It is noted that the IDEA generally allows special education teachers the flexibility to
determine the appropriate teaching methodology and the appropriate location to
teach each individual student so long as that student is making adequate progress
towards meeting their IEP goals. However, if the IEP team has determined that a
specific teaching methodology or setting such as applied behavioral analysis (ABA)
therapy in a 1-1 setting or Orton-Gillingham based reading instruction in a group of no
more than 5 additional students is required for the student to receive a free
appropriate public education (FAPE), and this is documented in the IEP, the IDEA
requires this identified methodology be implemented.

Federal regulations at 34 C.F.R. 8 300.156(b)(2)iii) allows paraprofessionals and
assistants who are appropriately trained and supervised, in accordance with state law,
regulation or written policy, to be used to assist in the provision of special education
and related services under this part to children with disabilities. Further 34 C.F.R. §
300.156(a) requires each state to establish and maintain qualifications to ensure
paraprofessionals are appropriately and adequately trained.

In this case, interviews and documentation found both Student A and Student B
were provided with the specialized instruction in the special education setting as
required by the IEPs. USD #408 assigned appropriately credentialed
paraprofessionals who were supervised by appropriately certificated teachers to
assist in the provision of special education services to both Student A and
Student B. Neither of the students’ IEPs required a specific methodology or
setting be implemented in order to provide FAPE to the student.

However, documentation showed Student A was not provided with a total of 25
minutes per day of special education staff support in the general education
setting and Student B was not provided with a total of 90 minutes per day of
special education staff support in the general education setting during the first
semester of the 2022-23 school year,



Based on the foregoing, a violation of special education statutes and regulations is
substantiated for failing to implement the student’s Individualized Education Plan (IEP),
specifically special education staff support in the general education setting for both
Student A and Student B during the 2021-22 school year.

In addition, federal regulations at 34 C.F.R. 300.503(a) require school districts to
provide parents with prior written notice a reasonable time before they propose or
refuse to initiate or change the identification, evaluation, or educational placement of
the child or the provision of FAPE (free appropriate public education) to a child who
has or is suspected of having a disability and state regulations at K.A.R. 91-40-27(a)(3)
require school districts to obtain parent consent before making a material change in
services or a substantial change in placement.

In this case, Student B's amended IEP shows a material change in services and a
substantial change of placement were effective as of August 15, 2022 with the first day
of the 2022-23 school year being August 18, 2022. The IEP Amendment Form for
Changes Not Requiring a Full IEP Team Meeting for Student B shows that USD #408
and the parent agreed to amend Student B's IEP by making these changes on August
24,2022 and the parents were provided with a PWN requesting consent for these
changes on that same date. However, the parents did not provide consent until
August 30, 2022, which is after the date the proposed changes were first implemented.

Based on the foregoing, a violation of IDEA and Kansas special education regulations it
is substantiated for failing to obtain parent consent prior to making a material change
in services and a substantial change of placement for Student B during the 2022-23
school year.

ISSUE THREE: The USD #408, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
follow appropriate procedures to amend the IEP goal progress report for
Student A at parent request following the October 24, 2022 parent/teacher
conferences.




Positions of the Parties

The complainants alleged that the special education teacher refused their request to
amend the October IEP Goal Progress report to clarify the math goal and the method
of data collection during the October 24, 2022 parent/teacher conference. The
parents were concerned that the special education teacher reported a high level of
attainment that was not seen by either the parents or the classroom teacher.

During this discussion, the parents reported that the data from the special education
teacher was inconsistent and did not match the data provided from the general
education math class. When questioned, the parents stated, “The special education
teacher stated she did not understand the goal and she interpreted it and assessed it
based on her own understanding.”

The parents also reported that the special education teacher indicated that she did not
understand the general education state standard addressed by the math goal. The
parents stated, “We requested that she change the wording on the IEP progress report
by adding the word ‘rote’ to [the] counting [goal on the IEP goal progress report]so that
future progress monitoring on the math goal would not be contradictory as well avoid
contradiction with the state standard. The special education teacher stated that could
not be done.”

Subsequently, the parents met with the administrators at both USD #408 and MCSEC
to share their concerns and requests. To date, the parents are unaware if the IEP goal
progress report has been amended.

USD #408 staff acknowledged that the parents requested that the IEP goal progress
report for math be amended to clarify the goal and data collection method at the
October 24, 2022 parent/teacher meeting between the parents, the general education
teacher, the special education teacher, and the building principal. The district
responded by clarifying that the general education teacher who teaches Student A
math in the general education setting with special education staff support would be
responsible for providing the IEP goal progress reporting data in the future instead of
the special education teacher who does not provide any math instruction to the
student. In addition, the district provided additional training and support to the special



education teacher who was new to the district and teaching special education under a
waiver.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and staff in USD #408.

The findings of Issue Two are incorporated herein by reference.

Student A's math goal states “By the end of annual IEP year, Student A will be able to
count, read, and write numerals by 1's up to 120 with 70% accuracy.” The state
standard associated with this IEP goal is for a student to “count to 120, starting at any
number less than 120. Read and write numerals and represent a number of objects
with a written numeral.”

The short-term benchmark/objective for this goal was to be able to read, count, and
write numbers to 60 with 70% accuracy by October 2022. The special education
teacher wrote, “On average, Student A is able to read to number 44 consistently and
count without a model to 27. At the beginning of the year, Student A was able to write
consistently up to 20 without a model. As of 10-10-22, Student A is able to write up to
101 without a model.”

The Educational Software for Guiding Instruction (ESGI) for Math Report from progress
monitoring in the general education classroom dated October 24, 2022 showed the
Student A scored below expectations in the areas of number recognition 0-100 and
counts to 100 by 1's.

The building principal, Mr. Wasmuth reported that he attended this parent/teacher
conference for Student A and he believed the parents were making a request to
amend the IEP to clarify that the student would rote count, read and write number to
120. He believed the situation was resolved by his directive that future IEP goal
progress on the math goal would be reported by the general education teacher who
taught Student A math in the general education classroom with paraprofessional
support rather than the special education teacher who did not work with the student
on math.



The special education director at MCSEC, Dr. Diepenbrock reported that he met with
the parents on at least two occasions following the October 24, 2022 parent/teacher
meeting to discuss the parents’ concerns. He indicated that MCEC provided additional
support for Ms. Goodwin from the reading consultant, the behavior consultant, the IEP
specialist and her special education mentor teacher.

In addition, Ms. Goodwin was formally evaluated through classroom observations and
given a plan of improvement. Beginning in January 2023, Ms. Goodwin has been
transferred to a different special education teaching assignment within the elementary
school building and will no longer be working with Student A.

On January 5, 2023, the parents reported that the IEP goal progress report for
December 2022 had not yet been updated despite their initial request back in October
2022. Again, they also shared concerns that the data collected by the general
education teacher and the special education teacher did not reflect the same level of
attainment in both settings.

Applicable Regulations and Conclusions

The IDEA contains two methods for amending student records. First, federal
regulations, at 34 C.F.R. 300.618 allows for a process for parents to request an
amendment to a student’s educational records when they believe that information in
the education records collected, maintained, or used is inaccurate or misleading or
violates the privacy or other rights of the child may request the participating agency
that maintains the information to amend the information. The agency must decide
whether to amend the information in accordance with the request within a reasonable
period of time of receipt of the request. If the agency decides to refuse to amend the
information in accordance with the request, it must inform the parent of the refusal
and advise the parent of the right to a hearing.

Second, federal regulations at Federal regulations, at 34 C.F.R. 300.324(a)(4) and
300.324(a)(6), allow for changes to be made to the current IEP by amending the IEP
rather than by redrafting the entire document either with or without an IEP Team
Meeting. The changes may be made by the entire IEP Team at an IEP Team Meeting.
Or the changes may be made without a meeting if the parent of a child with a disability
and the school district representative both agree not to convene an IEP Team Meeting



for the purposes of making the agreed upon changes and instead develop a written
document to amend or modify the child’s current IEP.

In this case, it was unclear whether the parent was wanting to amend only IEP goal
progress report or the IEP goal contained in the April 13, 2022 IEP or if a request for
amending both was being made. The parents believed the IEP goal progress report for
Student A's math goal was inaccurate and requested that it be amended at the
parent/teacher conference on October 24, 2022. The special education teacher
unilaterally refused this request and the parents subsequently shared their request
with both administrators from USD #408 and the MCEC.

It is clear that, neither the teacher nor the administrators clarified what the parents
were wanting to amend. And neither the teacher nor the administrators shared
information about the amendment procedure to submit a request for a hearing when
the parent’s initial request was denied for a request to amend the IEP goal progress
report was initially made. .

Based on the foregoing, a violation of IDEA and Kansas special education regulations is
substantiated for failing to follow the appropriate procedures when the parents
requested that the IEP goal progress report for math be amended during the 2022-23
school year.

ISSUE FOUR: The USD #408, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
follow appropriate procedures to share personally identifiable information,
specifically when the K-1 special education teacher discussed the Student A's
behavior with another person in the hallway on September 15, 2022 without
obtaining written consent.

Positions of the Parties

The complainants alleged that the special education teacher discussed Student A's
behavior with a person without their permission. The mother is employed as a general
education teacher at the Marion County Elementary School and she reported
intervening and providing regulation techniques to her son on September 15, 2022



when he was crying in the hallway. At that time, the mother observed the special
education teacher speaking to another person in the hallway about “behavior.”

The mother stated, “Two hours later on the same day, another staff member in the
building approached me to ask ‘Why was the K-1 special education teacher talking to
that other lady about your son’s behavior while he was crying and upset in the
hallway?" | inquired about the timing and situation. The other adult proceeded to
inform me that she had witnessed the entire situation in which she heard the two
ladies discussing my son’s behavior in the hallway while he was crying. | asked if that
adult knew who the other lady was and it was stated that they believed it was the Early
Childhood SPED teacher from the Marion County Cooperative. The father met with the
MCSEC interim director/administrator and MES [Marion Elementary School] building
principal immediately following the event. However, no communication was received
after the initial concerns were presented from the MCSEC administrator.”

The district staff acknowledged the incident with Student A, the special education
teacher, and the early childhood special education (ECSE) teacher on September 15,
2022 as well as the subsequent meeting with the father to discuss concerns with
confidentiality and instruction. MCSEC staff reported investigating the situation and
meeting with Ms. Goodwin about the parent concerns. Classroom observations,
increased mentor visits, and weekly grade level meetings between the building
principal, the special education teacher, and the general education teacher were
provided as support for the special education teacher. The building principal reported
the situation was improving slowly with these supports.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and staff in USD #408.

The findings of Issue One, Two and Three are incorporated herein by reference.
Documentation was provided showing that Ms. Goodwin signed the MCSEC
Confidentiality Agreement on July 1, 2022 acknowledging that students have the right
to expect that information about them will be kept confidential by ALL employees,
volunteers, student interns, student teachers, mentors, substitutes, and employees of



independent contractors as required by the Family Educational Rights and Privacy Act
(FERPA).

Dr. Diepenbrock indicated he and Mr. Wasmuth met with Ms. Goodwin to discuss the
parent concerns. Dr. Diepenbrock stated, “With the principal present, | addressed
each of the issues the father brought up at his meeting with me. The teacher, Ms.
Goodwin, denied calling their student any names regarding the child's behavior. To my
knowledge, there were no other witnesses to that exchange.

The teacher, Ms. Goodwin, denied calling their student any names regarding the child’s
behavior. .. The Special Needs teacher denied inappropriate conversations about her

student in violation of the FERPA instead referencing any conversations that took place
were with other special education teachers and her mentor to get assistance in helping
meet the needs of her special needs students.”

The parents reported that Ms. May was the general education teacher who witnessed
the incident. Ms. May confirmed that she saw the special education teacher and
another adult talking and watching while the student was upset and crying in the
hallway; however neither person attempted to intervene or provide any of the calming
techniques that the parents shared at the beginning of the school year. Ms. May
indicated that she thought the other adult was the ECSE teacher for the district.

Ms. Goodwin reported that Student A becomes frustrated, upset, and cries but does
not exhibit any physical aggression towards persons or property. During the
September 15, 2022 incident, the special education teacher reported that she gave the
student “choice sticks” with a variety of calming activities from which the student chose
to take a walk. The student left the classroom and was followed by Ms. Goodwin into
the hallway where he continued to be upset and cry. Ms. Goodwin allowed the
student space to calm, observing him from the other end of the hallway.

In her notes, entry dated September 21, 2002, Ms. Goodwin reports her discussion
with Dr. Diepenbrock detailing this incident: “He went on to ask me what | talked about
with the Pre-K Sped teacher and | told him the same thing | told Justin Wasmuth. |
wanted to get together with her to go over the IEP's to make sure the time limits are
set correctly for upcoming students. The parent of [Student A] went to Diepenbrock



and complained that | was talking to her about her student. | don't remember doing
anything of the sort and stated that to the director and Justin. The director stated that
he was giving me a verbal warning about confidentiality and that he would be putting it
in my file.”

In an email dated December 6, 2022 at 10:50 pm to Dr. Diepenbrock, Ms. Goodwin
reported this description of the incident on September 15, 2022: “During this
interaction, [Student A] had visibly gotten upset. | pulled out the items that his
classroom teacher and mother gave me and specifically instructed me to use. They
were Popsicle sticks with 4 choices on them. One of those choices was to take a

walk. Since he drew that Popsicle stick, I allowed him to take a walk in the hallway. He
walked ahead of me and then stopped in the hallway in front of his mom'’s classroom. |
decided to step away and give him some space since anything | had previously said just
made him visibly more agitated and upset. While | was waiting on the other end of the
hallway, the Pre-K Sped teacher came out. | stopped her and proceeded to ask her to
see if we could find some time to look at schedules | have of the sped students that
graduate from Pre-K into Kindergarten would have the correct minutes. To my
memory she did ask me about [Student A] and if he was ok. | told her that he is fine, |
am just giving him some space. | didn't ever reveal any special details about his IEP or
anything.”

Dr. Diepenbrock stated that Kristy Butler was ECSE teacher involved in the
conversation in the hallway back in September 2022. On January 6, 2022, Ms.
Butler, provided a written description of what happened that day. She stated, “I
only stepped into her room once toward the beginning of the year to say hi and
ask her how things were going. She replied good and then said she would like
to meet with me sometime about how the IEP coming from early childhood is
being written. | told her that would be fine but as of now | don't have any
students that will be going to kindergarten at this time. Then, | walked out of her
room. | do not recall ever talking to her at any other time.”

Applicable Regulations and Conclusions



Federal regulations implementing the IDEA at 34 C.F.R. 300.622(a)(1) require school
districts to obtain parent consent prior to releasing personally identifiable information
about a student to an unauthorized person.

It is noted that this regulation has an exception that permits disclosure of personally
identifiable information to school personnel who have a legitimate educational interest
in the information. That means disclosure of personally identifiable information may
be made to teachers and other school personnel if that information is needed in order
for those personnel to do their jobs. However, this exception does not appear to apply
in this situation.

Federal regulations implementing FERPA at 34 C.F.R. 99.3 state that the term
“personally identifiable information” (PIll) includes, but is not limited to the student’s
name; the name of the student’s parent or other family members; the address of the
student or student’s family; a personal identifier such as the student’s social security
number, student number, or biometric record; other indirect identifiers, such as the
student’s date of birth, place of birth, and mother’'s maiden name; other information
that, alone or in combination, is linked or linkable to a specific student that would allow
a reasonable person in the school community, who does not have personal knowledge
of the relevant circumstances, to identify the student with reasonable certainty; or
information requested by a person who the school district reasonably believes knows
the identity of the student to whom the education record relates. A student's disability
status and any information about a student's IEP services would fall under the
definition of PII.

In this case, it is unclear whether the special education teacher verbally shared
personally identifiable information about Student A with the ECSE teacher on
September 15, 2022 based upon the conflicting reports from the parents, the
special education teacher, Ms. May, and Ms. Butler.

Based on the foregoing, a violation of IDEA and Kansas special education regulations is
not substantiated for failing to obtain parent consent prior to releasing personally
identifiable information about a student to an unauthorized person.



ISSUE FIVE: The USD #408, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
develop an appropriate IEP for Student A, specifically by failing to address
concerns with behavior in the special education classroom setting during the
2022-23 school year.

Positions of the Parties

The complainant reports that Student A has behavioral issues related to trauma and
his community psychologist provided techniques for behavioral regulation and de-
escalation, which the parents have shared with the school. Beginning in September
and continuing through the time of the complaint, Student A experienced behavioral
escalations in the special education setting, which were resolved by the mother who
teaches in the school the student attends or the general education teacher. The
parents believe USD #408 has not provided Student A with a free appropriate public
education because Ms. Goodwin failed to incorporate recommended tools and
strategies from Student A's neuropsychologist into the special education classroom to
address his behavioral needs.

The parents stated, “Prior to the school year beginning, a meeting was held between
the parent(s), the general education teacher, and the special education

teacher. Information was given regarding the Neuropsychologist's evaluation and
recommendations, along with tools and strategies from all of the children’s
therapists. Materials were bought and provided by the parents with a description of
how they were intended to be used. With communication, the therapists continue to
provide additional tools, strategies, and materials based on the children’s PTSD needs
and progression of working through trauma based on early childhood years.

Daily escalations were being reported along with reports of our son’s having to be
removed from the resource room to a safer environment. It has been communicated
to the mother from the K-1 special education teacher that the child is the most
horrible child she has ever seen or dealt with. As the child has progressed from co-
regulation to self-regulation in the home setting, therapy setting, and majority of other
classroom settings, this environment places additional concern.



Our son has expressed that he does not like going to work with the special education
teacher, and he has also expressed this multiple times with his therapist(s) who have
documented this as a significant concern for his well-being and continued progress at
working through early childhood traumatic experiences.”

The parents report that a list of their concerns was addressed in face-to-face meetings
with administrators from both USD #408 and MCSEC. The administrators have been in
communication regarding the attempts that have been made to try to improve the
situation to address the climate needs. However, the parents believe the district has
still not adequately addressed their concerns or resolved the problems.

The district acknowledged that they have had ongoing communication during the
2022-23 school year with the parents of Student A regarding their concerns about his
educational program and the special education teacher. School administrators
reported seeking assistance from the Kansas Technical Assistance System Network
(TASN) consultants regarding how best to address the parents' concerns. Dr.
Diepenbrock stated, “They also suggested holding an IEP meeting with the parents. In
my written communication with the parents, | suggested holding an IEP meeting to go
over concerns and work to find solutions. They were not immediately open to having
an IEP meeting believing it was too soon and felt it would replace the annual
meeting.” Dr. Diepenbrock reported that an IEP team meeting for Student A has not
been scheduled or held during the 2022-23 school year.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with
the parent and staff in USD #408.

The findings of Issues One, Two, Three, and Four are incorporated herein by reference.
The Present Level of Academic and Functional Performance (PLAAFP) in the April 13,
2022 IEP for Student A documents concerns related to his behavior.

o Under the Staff Concerns section, it states, “Student A struggles to regulate his
emotions and is unable to adapt to the situation. He needs assistance from
staff to help him process and communicate his emotions.”

o Under the Social Emotional section it states, “Student A experienced severe
trauma, abuse, and neglect prior to coming to live with the complainants. They
report that Student A can become disregulated [sic] easily and become



aggressive. He can struggle staying focused during class. Student A initially
struggles to build a relationship with adults he is unfamiliar with; but once a
relationship is established, Student A is willing to work with that adult. Student A
was given a neuropsychological examination by Kelli Nelson-Amore, Ph.D. APBB
at the KU School of Medicine-Wichita and she diagnosed him with ADHD and
Post-Traumatic Stress Disorder in January 2022. He was recently put on ADHD
medication, which has improved his ability to focus . . . He currently has
psychological therapy every other week in Newton and behavioral, occupational,
and neurological therapy every other week in Wichita that is provided by his
family. He experiences emotional and behavioral dysregulation.”

o The PLAAFP states that the student’s area of exceptionality (OHI) does impact
his ability to make progress in the general education curriculum by “negatively
impacting his ability to fully regulate his emotions and stay focused”,

o The PLAAFP states that these concerns will be addressed through
accommodations, modifications, assistive technology, supplementary aids and
supports, and positive behavioral supports/other.

The Accommodations section of the IEP states that “regulation tools” are to be used
after emotional dysregulation in all settings, both general education and special
education until he becomes emotionally regulated again. No modifications related to
behavior were listed in the Modifications section of the IEP and the IEP states that
Student A does not require the use of assistive technology.

The IEP requires Supplementary Aids and Services in the amount of 120 minutes per
day of para support in the general education classroom during math (60 minutes) and
social sciences (Discovery Time)(60 minutes).

The IEP does not include a Behavior Intervention Plan.

Applicable Regulations and Conclusions

Federal regulations, at 300.324(a)(2)(i), require IEP teams to consider the use of
positive behavioral intervention and supports, and other strategies to address the
behavior of a student whose behavior impedes the child's learning or the learning of
others. The Kansas Special Education Process Handbook in Chapter 4, Section E.1.e,,
states that the focus of behavioral interventions and supports in the IEP is prevention
of the behavior, not just provision for consequences subsequent to the behavior. The



positive behavioral interventions and supports could be implemented through the IEP
annual goals, program maodifications, or a behavioral intervention plan (BIP). If a BIP is
developed by the IEP team, it becomes part of the IEP.

Federal regulations, at 34 C.F.R. 300.324(b) requires that an IEP team meeting
must be held at least annually to review and revise the IEP, if appropriate, to
determine whether annual goals are being met, to address any lack of expected
progress towards IEP goals, to consider the results of any reevaluation and/or
information provided by the parent, or to discuss the child's anticipated needs,
or other matters.

Federal regulations, at 34 C.F.R. 300.324(a)(4) and 300.324(a)(6), allow for
changes to be made to the current IEP by amending the IEP rather than by
redrafting the entire document either with or without an IEP Team Meeting. The
changes may be made by the entire IEP Team at an IEP Team Meeting. Or the
changes may be made without a meeting if the parent of a child with a disability
and the school district representative both agree not to convene an IEP Team
Meeting for the purposes of making the agreed upon changes and instead
develop a written document to amend or modify the child's current IEP.

In this case, interviews and documentation support a finding that USD #408 found the
student’s behavior impeded his learning and his access to the general education
curriculum at the April 13, 2022 IEP team meeting with the parents in

attendance. Student A's IEP team determined the behavioral concerns would be
addressed through an accommodation for the use of regulation tools and techniques
when the student became dysregulated and the provision of paraprofessional support
services in the general education setting for 120 minutes per day. The IEP team did
not choose to include a behavior goal, conduct a functional behavioral analysis, or
develop a behavior intervention plan (BIP) for the student at that time.

During the 2022-23 school year, the parents shared ongoing concerns about the
special education teacher's implementation of the student’s IEP on multiple occasions
with school staff and administrators in both USD #408 and MCSEC. The LEA
responded to these parent concerns by consulting with TASN and providing additional
support and training for the special education teacher. IEP goal progress reports show
the student was not making progress towards all of his IEP goals in both October and



again in December 2022. The LEA suggested reconvening the IEP team to discuss and
develop a plan to address the parents’ concerns; however, the parents were “not open”
to this action.

It is noted that the federal regulations, at 34 C.F.R. 300.322, requires parents to be
provided with the opportunity to participate in IEP team meetings but also includes a

procedure to follow when parents are unavailable or choose not to participate.

In this case, there was ample reason for USD #408 to reconvene the IEP team to
discuss the parents’ concerns, the student's behavior, and the lack of progress towards
the IEP goals. The fact that parents are “not open” to reviewing the IEP does not
excuse the district from its duty to at least offer a FAPE through the IEP process. When
an |EP team meets and proposes changes to an IEP that requires parent consent, and
that request is not granted, the district is precluded from making those proposed
changes. In such cases, it is important that the district is able to document the services
it offered.

Based on the foregoing, a violation of IDEA and Kansas special education regulations is
substantiated for failing to reconvene the IEP team to review and revise the IEP, if
appropriate, to address whether annual goals are being met, to address any lack of
expected progress towards IEP goals, to consider the results of any reevaluation
and/or information provided by the parent, or to discuss the child's anticipated needs,
or other matters.

In addition, federal regulations implementing the IDEA at 34 C.F.R. 300.323(c)(2)
require school districts to ensure that as soon as possible following the
development of the IEP, special education and related services are made
available to the child in accordance with the child’s IEP. In addition, state
regulations implementing the Kansas Special Education for Exceptional Children
Act at KA.R. 91-40-19(a) require each school district, teacher, and related
services provider to provide special education and related services to the child
in accordance with the child’s IEP.

Previous investigation findings documented that the student’s IEP was not being
implemented as written, specifically the provision of paraprofessional support in the
general education setting for 120 minutes per week. The investigation of Issue Five



also found that while the accommodations for the use of regulation tools and
strategies was initially implemented on September 15, 2022 during the incident in the
hallway, the special education teacher failed to continue the use of other dysregulation
strategies until the student became emotionally regulated again.

Based on the foregoing, a violation of special education statutes and regulations is
substantiated for failing to implement the student’s Individualized Education Plan (IEP),
specifically Student A's accommodation to use regulation tools until the student
becomes emotionally regulated again during the 2021-22 school year.

Corrective Action

Information gathered in the course of this investigation has substantiated
noncompliance with special education statutes and regulations. Violations have
occurred in the following areas:

A.  Federal regulations implementing the IDEA at 34 C.F.R. 300.323(c)(2)
which require school districts to ensure that as soon as possible following
the development of the IEP, special education and related services are
made available to the child in accordance with the child’s IEP. In addition,
state regulations implementing the Kansas Special Education for
Exceptional Children Act at KA.R. 91-40-19(a) require each school district,
teacher, and related services provider to provide special education and
related services to the child in accordance with the child's IEP.

In this case, interviews and documentation found the USD #408 failed to
provide the special education staff support in the general education setting for
Student A for 25 minutes per day for 84 days during the first semester of the
2022-23 school year resulting in Student A not receiving a total of 35 hours of
specialized instruction required by the April 13, 2022 IEP. In addition, Student B
was not provided with 90 minutes per day for 84 days during the first semester
of the 2022-23 school year resulting in Student B not receiving a total of 126
hours of specialized instruction required by the August 24, 2022 IEP
amendment. In addition, Student A's IEP accommodation for using regulation



tools and strategies until the student has regained emotional control was not
implemented during the incident that occurred on September 15, 2022.

B. Federal regulations implementing the IDEA at 34 C.F.R. 300.503(a)
which require school districts to provide parents with prior written notice
a reasonable time before they propose or refuse to initiate or change the
identification, evaluation, or educational placement of the child or the
provision of FAPE (free appropriate public education) to a child who has
or is suspected of having a disability and state regulations at K.A.R. 91-40-
27(a)(3) which require school districts to obtain parent consent before
making a material change in services or a substantial change in
placement.

In this case, USD #408 and the parent agreed to amend Student B's IEP on August 24,
2022 by making a material change in services and a substantial change of

placement. The parents were provided with a PWN and request for consent for these
changes on that same date. However, the amended IEP shows the changes effective
as of August 15, 2022, which is prior to the date the parents agreed to the proposed
changes. In addition, the parents did not provide consent for these changes until
August 30, 2022 which is after the changes were implemented on August 18, 2022, the
first day of school.

C. Federal regulations, at 34 C.F.R. 300.618 allows for a process for parents to
request an amendment to a student’s educational records. A parent who
believes that information in the education records collected, maintained, or
used is inaccurate or misleading or violates the privacy or other rights of the
child may request the participating agency that maintains the information to
amend the information. The agency must decide whether to amend the
information in accordance with the request within a reasonable period of time
of receipt of the request. If the agency decides to refuse to amend the
information in accordance with the request, it must inform the parent of the
refusal and advise the parent of the right to a hearing.

In this case, the parents believed the IEP goal progress report for Student A's math
goal was inaccurate and requested that it be amended at the parent/teacher



conference on October 24, 2022. The special education teacher unilaterally refused
this request and the parents subsequently shared this request with both
administrators from USD #408 and the MCEC. However, neither the teacher nor the
administrators shared the procedure to submit a request for a hearing when the
parent’s initial request was denied.

D. Federal regulations, at 34 C.F.R. 300.324(b) which require that an IEP team
meeting must be held at least annually to review and revise the IEP, if
appropriate, to determine whether annual goals are being met, to address any
lack of expected progress towards IEP goals, to consider the results of any
reevaluation and/or information provided by the parent, or to discuss the child's
anticipated needs, or other matters.

In this case, interviews and documentation found there were ample reasons for USD
#408 to reconvene the IEP team to discuss the parents’ concerns, the student's
behavior, the lack of progress towards the IEP goals as well as clarify Student A's math
goal.

Based on the foregoing, USD #408 is directed to take the following actions:

1) Within 30 calendar days of the date of this report, USD #408 shall submit a written
statement of assurance to Special Education and Title Services (SETS) stating that it
will:

a) Comply with federal regulations implementing the IDEA at 34 C.F.R. 300.323(c)(2)
which require school districts to ensure that as soon as possible following the
development of the IEP, special education and related services are made
available to the child in accordance with the child's IEP.

b) Comply with state regulations implementing the IDEA at KA.R. 91-40-
19(a) which require each school district, teacher, and related services
provider to provide special education and related services to the child in
accordance with the child’s IEP.

c) Comply with federal regulations implementing the IDEA at 34 C.F.R.
300.503(a) which require school districts to provide parents with prior



written notice a reasonable time before they propose or refuse to initiate
or change the identification, evaluation, or educational placement of the
child or the provision of FAPE (free appropriate public education) to a
child who has or is suspected of having a disability.

d) Comply with state regulations implementing the IDEA at K A.R. 91-40-
27(a)(3) which require school districts to obtain parent consent before
making a material change in services or a substantial change in
placement.

e) Comply with federal regulations, at 34 C.F.R. 300.618 allows for a process
for parents to request an amendment to a student’s educational
records. The agency must decide whether to amend the information in
accordance with the request within a reasonable period of time of receipt
of the request. If the agency decides to refuse to amend the information
in accordance with the request, it must inform the parent of the refusal
and advise the parent of the right to a hearing.

2. USD #408 shall reconvene Student A's IEP team no later than February 10,
2023 to discuss the parents' concerns as well as the lack of progress towards
the student’s IEP goals and to review and revise the IEP, if appropriate. In
addition, USD #408 will offer a minimum of 35 hours of compensatory special
education staff services in the general education setting as described in the
April 13, 2022 IEP to the parents in order to provide a free appropriate public
education (FAPE) to the student. USD #408 shall provide SETS with a copy of
the written plan for providing the compensatory services offered and the
parents’ decision on whether to accept the offer, in whole or in part, no later
than 10 days from the date of the IEP team meeting.

3. USD #408 shall reconvene Student B's IEP team no later than February 10,
2023 to discuss the parents’ concerns as well as the lack of progress towards
the student’s IEP goals and to review and revise the IEP, if appropriate. In
addition, USD #408 will offer a minimum of 126 hours of compensatory special
education staff services in the general education setting as described in the
August 24, 2022 IEP amendment to the parents in order to provide a free



appropriate public education (FAPE) to the student. USD #408 shall provide
SETS with a copy of the written plan for providing the compensatory services
offered and the parents’ decision on whether to accept the offer, in whole or in
part, no later than 10 days from the date of the IEP team meeting.

4. No later than February 10, 2023, USD #408 shall will contact TASN to request
that TASN conduct a training for all licensed and certificated special education
staff, including IEP managers, school psychologists, and building administrators
working at Marion Elementary School in USD #408 regarding the IDEA
requirements related to the procedures for providing parents with appropriate
prior written notice and obtaining consent prior to making a material change in
services and/or a substantial change of placement; the policy and procedures
for reconvening a student's IEP team: as well as the procedures for responding
appropriately to a parent request for an amendment to a child’s educational
record. No later than five days after completion of the TASN training, USD #408
will provide SETS with a copy of the sign-in sheet documenting who received this
training as well as the name and credentials of the person who provided the
training. In addition, USD #408 will provide SETS with any handouts and/or a
copy of the presentation.

4. No individual corrective action is ordered regarding the failure to obtain
parent consent prior to making the material change in services and the
substantial change of placement for Student B because the parents agreed with
these proposed changes on August 24, 2022 and would have certainly provided
the written consent if the PWN document had been offered at that time instead
of following the discussion between the parties. The changes were made
beginning on August 18, 2022 which is only five days prior to the date of the IEP
amendment agreement and therefore does not rise to the level of a failure to
provide a free appropriate public education (FAPE) to the student.

5. No later than February 15, 2023, USD #408 will respond appropriately to the
parents’ request for an amendment to the student's IEP goal progress report for
math by either granting the request or by denying the request and providing the
parent with information about their right to request a hearing. A copy of the
written response will be provided to SETS no later than February 17, 2023.



6. Further, USD #230 shall, within 10 calendar days of the date of this report,
submit to Special Education and Title Services one of the following:

a) astatement verifying acceptance of the corrective action or actions
specified in this report;

b) awritten request for an extension of time within which to complete one or
more of the corrective actions specified in the report together with justification
for the request; or

C)  awritten notice of appeal. Any such appeal shall be in accordance with
K.A.R. 91-40-51(f) as described below.

Right to Appeal

Either party may appeal the findings or conclusions in this report by filing a written
notice of appeal with the State Commissioner of Education, ATTN: Special Education
and Title Services, Landon State Office Building, 900 SW Jackson Street, Suite 620,
Topeka, KS 66612-1212. The notice of appeal may also be filed by email to
formalcomplaints@ksde.org. The notice of appeal must be delivered within 10
calendar days from the date of this report.

For further description of the appeals process, see Kansas Administrative Regulations
91-40-51(f), which can be found at the end of this report.

Nancy Thomas, M.Ed., Complaint Investigator
K.A.R. 91-40-5(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions of a
compliance report prepared by the special education section of the department by filing
a written notice of appeal with the state commissioner of education. Each notice shall
be filed within 10 days from the date of the report. Each notice shall provide a detailed
statement of the basis for alleging that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three department of
education members shall be appointed by the commissioner to review the report
and to consider the information provided by the local education agency, the
complainant, or others. The appeal process, including any hearing conducted by the
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appeal committee, shall be completed within 15 days from the date of receipt of the
notice of appeal, and a decision shall be rendered within five days after the appeal
process is completed unless the appeal committee determines that exceptional
circumstances exist with respect to the particular complaint. In this event, the
decision shall be rendered as soon as possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires corrective action by an
agency, that agency shall initiate the required corrective action immediately. If, after five
days, no required corrective action has been initiated, the agency shall be notified of the
action that will be taken to assure compliance as determined by the department. This
action may include any of the following:

(A) the issuance of an accreditation deficiency advisement;
(B) the withholding of state or federal funds otherwise available to the agency;
(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph (f)(2)
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KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #233
ON AUGUST 10, 2022

DATE OF REPORT SEPTEMBER 9, 2022

This report is in response to a complaint filed with our office on behalf of by
her mother, . In the remainder of the report, will be referred to
as “the student.” 'S parents are and in the remainder of this

report they will be referred to as “the mother,” “the father,” “the parents,” or “the
complainants".

The complaint is against USD #233 (Olathe Public Schools). In the remainder of the report, the
“school,” the “district,” the “local education agency (LEA)" shall refer to USD #233.

The Kansas State Department of Education (KSDE) allows for a 30-day timeline to investigate a
child complaint and a complaint is considered to be filed on the date it is delivered to both the
KSDE and to the school district. In this case, the KSDE initially received the complaint on August
10, 2022 and the 30-day timeline ends on September 9, 2022.

Investigation of Complaint

Donna Wickham, Complaint Investigator, interviewed the parent by telephone on August 13
and August 29, 2022. Emails were exchanged between August 10 and August 29, 2022.

Staff of USD #233, Olathe Public Schools interviewed on August 24, 2022 included Deb
Chappell, Assistant Director of Special Services, Ashley Enz, Special Services Coordinator, Dr.
Sarah Gilliland, Director of Health Services, and Anjanette Tolman, Executive Director of Special
services.

The Complaint Investigator also exchanged emails with the #USD 233 staff between August 15,
2022 and August 25, 2022 to gather additional information and to clarify documentation
provided by the LEA.

In completing this investigation, the Complaint Investigator reviewed documentation provided
by both the LEA and the complainant. The following materials were used as the basis of the
findings and conclusions of the investigation:



Kansas Special Education Reimbursement Guide for Nurse/School Nurse, revised May
16,2022

Prior Written Notice for Identification Initial Services, Placement, Change in Services,
Change of Placement, and Request for Consent (PWN), dated June 8, 2022
Individualized Education Program (IEP), dated June 14, 2022

Email from Laura Warren, Center-Based Resource Consultative Teacher to Matt
Kunstman, Special Services Coordinator, Ms. Enz, Heidi Schneider, Special Services
Coordinator and Ms. Tolman, dated August 6, 2022 at 11:07 p.m.

Email from Ms. Toman to Ms. Warren, Mr. Kunstman, Ms. Enz, and Ms. Schneider, dated
August 6, 2022 at 11:10 p.m.

Email from Ms. Warren to Ms. Tolman, Mr. Kunstman, Ms. Enz, and Ms. Schneider,
dated August 6, 2022 at 11:13 p.m.

Email from Sherry Evilsizor, Teacher, Madison Place Elementary, to classroom parents,
dated August 8, 2022, forwarded by Dr. Gary Stevenson, Principal, Madison Place
Elementary on August 15, 2022 at 8:39 a.m.

Email from Gwen Beebe, Vice President of Operations & Business Development,
Phoenix Home Care & Hospice to Sally Boyd, Special Services Specialist, Olathe Public
Schools, dated August 11, 2022 at 10:28, a.m.

Written notes of a telephone conversation between mother and Ms. Enz, written by Ms.
Enz, dated August 11, 2022

Email from Ms. Boyd to Ms. Beebe, dated August 12, 2022 at 10:05 a.m.

Phoenix Home Care and Hospice Services Agreement for contract dates of August 2022
- June 2023 between Olathe Public Schools Unified School District No. 233 and Phoenix
Home Care and Hospice with Contractual Provisions Attachments signed by Phoenix
Home Care & Hospice on August 11, 2022 and Olathe Public Schools Unified School
District No. 233 on August 12, 2022

Correspondence, dated August 15, 2022 to document collaboration time between
Tammy Shull, LPN, Phoenix Home Care & Hospice and Jennifer Casson, BSN, RN, School
Nurse, Madison Place Elementary

Participant sign in sheet for Inservice on student's Deaf or Hard of Hearing services and
equipment, dated August 18, 2022 conducted by Dawnetta Leigh Unkel, Audiologist,
Olathe Public Schools

Agenda and Participant sign in sheet for feeding and swallowing services for the
student, dated August 18, 2022, conducted by Chelsie Green, Speech-Language
Pathologist, Olathe Public Schools

Eating At A Glance handout with list of recipients for the student, dated August 18,
2022



e Participant sign in sheet for Heartsaver CPR and First Aid, dated August 18, 2022,
conducted by Dr. Gilliland

e Email from Ms. Chappell to parent, dated August 18, 2022 at 3:26 p.m.

e Email from Ms. Gilliland to parent dated August 19, 2022 at 9:08 a.m.

e Olathe USD 233 Response to Formal Complaint 23FC233-001, dated August 21, 2022

Background Information

This investigation involves a six-year-old female student who is currently enrolled at Madison
Place Elementary School in USD #233 as a kindergartner. She is eligible for special education
and related services under the category of Multiple Disabilities. She lives with her mother and
father.

The student received home-bound special education services and related services from her
neighborhood school in USD #233, Forest View Elementary. Her last annual IEP was developed
May, 23,2022 and revised on June 14, 2022 to record the IEP team decision to move to in-
school services for the 2022-2023 school year.

Issues

The Individuals with Disabilities Education Act (IDEA) and Kansas Special Education for
Exceptional Children Act give KSDE jurisdiction to investigate allegations of noncompliance with
special education laws that occurred not more than one year from the date the complaint is
received by KSDE (34 C.F.R. 300.153(c); K.A.R. 91-40-51(b)(1)).

Issue One

The USD #233, in violation of state and federal regulations implementing
the Individuals with Disabilities Education Act (IDEA), failed to implement
the IEP by failing to properly train staff for the needs of the student for
the 2022-2023 school year.

Positions of the Parties

The complainant alleged that the district was not following the student's current IEP. The IEP
was revised this summer so the child can receive in-school services. The IEP stated a specially
trained nurse, and the IEP team were to communicate with the home health nurse about
ongoing safety and services for the student to ensure the staff were well-prepared. During the
June 8, meeting the IEP team discussed using the family's home health provider and
contingency plans for nursing absences and training. They stated they did not hear of any
plans or updates as the start of the school year neared and not until August, did they learn
that the school district had not hired a nurse, nor reached out to coordinate with the home



health nurse. The parent stated her child could not safely receive services in-school until the
nursing services were in place and that the nurse and staff were trained as outlined in the IEP.

The district responded that the student attends a Center Based Resource Level Il program for
medically fragile students that addresses the needs of students who have intellectual
disabilities and other specialized education and health services due to physical or medical
needs.

The student’s IEP describes specific staff training to allow the student to receive FAPE. Although
the IEP contains no specific timeline for completion of this training, it was completed within
four days of the student’s attendance. The district acknowledged that it had not been able to
hire a new nurse in spite of advertising for the position. In communicating this with the
parents, the parents asked if the district could contract with the agency the family used for
home health services to ensure the nurse was familiar with the student’s health needs. While
this home health agency had not previously been contracted in the district, USD #233
developed a contract for the student’s attendant care services and signed a contract for the
school year to provide services to start the school year. Unfortunately, the parent's preferred
provider was not scheduled to work the first two days of the school year so training could not
occur prior to the start of the school year. They stated the parents agreed to the timing of the
training.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with the
complainant and staff in USD #233.

The June 14, 2022 IEP Least Restrictive Environment School Setting statement references “full
day nursing care at school”. Further, it is noted that in kindergarten, the student will need
access to specialized instruction in all areas, as well as continuous health/medical care.

The June 14, 2022 IEP lists 415 minutes of Attendant Care provided by a Nurse be provided
five days every week.

The June 14, 2022 |EP specifies in the Other Considerations section that staff training (listed
below) be provided, however a timeline for completion of the staff training is not specified::

e Needs of a student with a hearing loss, (ex. Remote microphone technology, cochlear
implants)

e Feeding and swallowing, aspiration

e CPRand First Aide



The June 8, 2022 PWN states “the regular building nurse will be trained how to provide for
student’s needs and the personal LPN from home will be allowed to collaborate and provide
training for school nursing staff.”

Staff notes of a telephone conversation between Ms. Enz and the mother on 8/11/22 at 4:09
p.m. state the IEP training for staff should occur and be documented, but it would be hard to
schedule now that school has started. According to the staff note, the parent told Ms. Enz that
it was “no big deal” to do training when student is at school.

Interview with both staff and parent show that the student's personal LPN from home provided
training to the building RN and other staff the first day Kaylee attended school, Monday,
8/15/22, and consulted with classroom staff throughout the first week of school. Additionally,
the parent provided a safety procedure guide for anyone on the team to reference or in the
case of a staff absence.

Agendas and participant sign in sheets show the training topics specified in the June 14, 2022
IEP were completed on August 15, 2022. Specifically,

e Inservice for eleven staff regarding the needs of a student with a hearing loss (ex.
Remote microphone technology, cochlear implants) was completed by Dawnetta Unkel,
Audiologist, on 8/18/22.

e CPRand First Aid training was provided to nine staff in CBR Il classrooms by Dr. Sarah
Gilliland, Director of Health Services, on 8/18/22.

e Feeding, swallowing, and aspiration training was completed with fourteen participants
by Chelsie Green, Speech Language Pathologist, on 8/18/22.

The parents and district report that the student will not attend school on Fridays because the
student’s preferred LPN from Phoenix Home Health & Hospice is not able to work those days.
The district stated that this is the district’s offer of a Free Appropriate Public Education (FAPE)
and it should remain in the student’s IEP even if the parent elects to keep the student home on
particular dates.

The Kansas Special Education Reimbursement Guide (rev 5/16/2022) dictates that a registered
nurse licensed in Kansas with a multistate or single license (Kansas Board of Nursing) ...can be
claimed for the provision of special education services as identified in the anticipated services
section in individual student’s IEPs which must contain anticipated frequency, duration, and
location of specific special education nursing services.

Ms. Chappell reports that the district has advertised for a registered nurse (as required The
Kansas Special Education Reimbursement Guide (rev 5/16/2022) but no one has applied to
date.



Ms. Chappell reports that the district retains two health and nursing agencies to provide
nursing and health services for the district and was prepared to contract with one of the
agencies to provide the IEP services, however the parents asked if the agency that provides
home health services for the student could be retained since they are familiar with the
student.

Emails show that the district began correspondence with Phoenix Home Health & Hospice
services (the parent's Home Health Agency) beginning August 6, 2022 to secure a contract
between the agency and the district.

The Contract between the district and Phoenix Home Care & Hospice was executed August 12,
2022 and shows that the district will obtain the services of a Licensed Practical Nurse (LPN) for
Private Duty Nursing beginning August 2022 - June 2023 for the hours the student is attending
school and in need of Private Duty Nursing Services. By report this nurse is currently providing
nursing services to the student in the home.

The district stated the itinerant RN was available to support the student, in addition to the
regular building RN.

The parents and district report that the student’s first day attending school was Monday,
August 15, 2022, by Parent decision. The parent elected not to send the student to the first
half-day of school on Thursday, 8/11/22 or Friday, 8/12/22 because the preferred nurse from
Phoenix Home Health & Hospice was not able to work those days.

Applicable Regulations and Conclusions

34 C.F.R. 300.320(a)(4)(i)), 34 C.F.R.300.320(a)(7) and K.S.A. 72-3429(c)(4) state that each IEP for
a child with an exceptionality must include a statement of the supports for school personnel
that need to be provided for each child to enable him/her to advance appropriately toward
attaining their measurable annual goals and to be involved and progress in the general
education curriculum. These supports may include specialized staff development. The program
modification and/or support for school personnel in the IEP must state not only the anticipated
frequency, location, and duration of those services and modifications but also, “the projected
date for the beginning of the services...” (34 C.F.R.300.320(a)(7)).

In this case it is found that while the IEP listed a statement of supports for school personnel for
the child to receive FAPE. The specific training topics were listed in the Other Considerations
section of the June 14, 2022 IEP. It is further found that the district provided the specified
training to the appropriate staff.

However, a procedural error occurred when the training date was not specified in the IEP.



It is noted that the district completed the specified training the first week the student was in
attendance and the nurse familiar with the student provided the attendant care. The student's
IEP does not require any additional training.

Corrective Action

Information gathered in the course of this investigation has substantiated noncompliance with
a special education statute and regulation. A procedural violation occurred in the following
area:

A. Federal regulations at 34 C.F.R. 300.320(a)(4)(i)), 34 C.F.R.300.320(a)(7) and K.S.A. 72-
3429(c)(4) require school districts to specify the projected date to conduct the support
services to enable the student to advance appropriately toward attaining their
measurable annual goals and to be involved and progress in the general education
curriculum.

In this case, USD #233 committed a procedural error when it did not specify a projected date
to conduct the training listed in the Other Considerations section of the June 14, 2022 IEP for
the student.

Based on the foregoing, USD #233 is directed to take the following actions:

1. By October 1, 2022 USD #233 shall submit evidence that special education staff have
been notified to write all IEPs to include anticipated frequency, location, and duration of
services and modifications, and the projected date for the beginning of those services
and modifications.

2. Further, USD # 233 shall, within 10 calendar days of the date of this report, submit to
Special Education and Title Services one of the following:

a. astatement verifying acceptance of the corrective action or actions specified in
this report;

b. awritten request for an extension of time within which to complete one or more
of the corrective actions specified in the report together with justification for the
request; or

C. awritten notice of appeal. Any such appeal shall be in accordance with KAR.
91-40-51(f). Due to COVID-19 restrictions, appeals may either be emailed to
formalcomplaints@ksde.org or mailed to Special Education and Title Services,
900 SW Jackson St, Ste. 602, Topeka, KS, 66612.

Complaint Investigator
Donna Wickham

Donna Wickham, Complaint Investigator



Right to Appeal

Either party may appeal the findings or conclusions in this report by filing a written notice of
appeal with the State Commissioner of Education, ATTN: Special Education and Title Services,
Landon State Office Building, 900 SW Jackson Street, Suite 620, Topeka, KS 66612-1212. The
notice of appeal may also be filed by email to formalcomplaints@ksde.org. The notice of appeal

must be delivered within 10 calendar days from the date of this report.

For further description of the appeals process, see Kansas Administrative Regulations 91-40-
51(f), which can be found at the end of this report.

K.A.R. 91-40-51(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions of a
compliance report prepared by the special education section of the department by filing a
written notice of appeal with the state commissioner of education. Each notice shall be filed
within 10 days from the date of the report. Each notice shall provide a detailed statement of
the basis for alleging that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three department of education
members shall be appointed by the commissioner to review the report and to consider the
information provided by the local education agency, the complainant, or others. The appeal
process, including any hearing conducted by the appeal committee, shall be completed within
15 days from the date of receipt of the notice of appeal, and a decision shall be rendered
within five days after the appeal process is completed unless the appeal committee
determines that exceptional circumstances exist with respect to the particular complaint. In
this event, the decision shall be rendered as soon as possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires corrective action
by an agency, that agency shall initiate the required corrective action immediately. If, after five
days, no required corrective action has been initiated, the agency shall be notified of the action
that will be taken to assure compliance as determined by the department. This action may
include any of the following:

(A) The issuance of an accreditation deficiency advisement;

(B) the withholding of state or federal funds otherwise available to the
agency;

(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph ()(2)
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KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #437
ON JANUARY 10, 2023

DATE OF REPORT FEBRUARY 9, 2023

This report is in response to a complaint filed with our office by Parent on behalf of her
daughter, The student. For the remainder of this report, The student will be referred to
as “the student.” Ms. Keck will be referred to as “the student's mother” or “the parent.”

Investigation of Complaint

Diana Durkin, Complaint Investigator, spoke by telephone with the parent on January 11,
2023. OnJanuary 11, 2023, the investigator also spoke via telephone with Dr. Kevin
Raley, Director of Special Services for USD #437.

In completing this investigation, the complaint investigator reviewed the following
materials:

e |EP for the student dated February 3, 2022

e Email dated August 25, 2022 from the parent to the special education teacher

e Email dated September 15, 2022 from the parent to the director of special services and
the building principal

e Online calendar for the district for the 2022-23 school year

e |EP Progress Reports for the students annual goals covering the period of March
through December 2022

e Service Log for physical therapy for the student for the 2022-23 school year

e Service log for occupational therapy for the student for the 2022-23 school year

e Service log for speech/language services for the student for the 2022-23 school year

e Service notes for the special education teacher for the student for the 2022-23 school
year

e Service log for visually impaired services for the student for the 2022-23 school year



Background Information

This investigation involves a seven-year-old girl who is enrolled as a first grader in her
neighborhood school, but she has never attended a class at the school. According to
the parent, the student began receiving support through the Tiny-k program, a program
for children with disabilities in Kansas who are younger than 3. Services were delivered
in the home. That same model was followed when, at age 3, the student entered district
preschool services. When the student turned five, she was enrolled in the district's
program for students with multiple disabilities which is housed in an elementary school
a few miles away from the student's home. Services continued to be provided under a
homebound delivery model.

The student is adopted. According to the parent, the student is a “shaken” child who was
injured at age 7 weeks. The parent reports that as a result of being shaken, the student
had a traumatic brain injury and developed dysautonomia, a disorder of autonomic
nervous system function which controls heart rate, blood pressure, digestion, and other
automatic processes in the body.

The student is non-ambulatory and depends on her wheelchair and caregiver for
mobility. Because she has a trach, she is non-verbal and uses assistive technology, eye
gaze, vocalizations, and facial expressions to communicate. She has been diagnosed
with Cortical Visual Impairments.

Issue
In her complaint, the parent identified the following issue:

The student is not receiving the special education services required by her IEP.

Applicable Statutes and Regulations

Federal regulations, at 34 C.F.R. 300.101(a), require that a student who has been
determined eligible for, and in need of, special education services, and whose parents
have provided written consent for the provision of those services, be provided with a
FAPE (Free Appropriate Public Education). 34 C.F.R. 300.17(d) states that FAPE means, in
part, special education and related services provided in conformity with an individualized
education program (IEP) that meets the requirements of 34 C.F.R. 300.320 through
300.324. A district must implement a student's [EP as written.



The district is required to ensure that an IEP is in effect at the beginning of each school
year for each child with an exceptionality (K.S.A. 72-3429(a)(1); KA.R. 91-40-8(h), (i); KAR.
91-40-16(b)(1) - (3); KAR. 91-40-16(c); 34 C.F.R. 300.323(a), (c)). The IEP for a student
with an exceptionality must include, among other elements, a statement of the special
education and related services to be provided to the student and must indicate the
projected date for the beginning of these services as well as their anticipated frequency,
location, and duration (K.S.A. 72-3429(c)(7)). The amount of services to be provided
must be stated in the IEP so that the level of the district's commitment to each is
communicated in a manner that is clear to all who are involved in both the development
and implementation of the IEP (Federal Register, August 14, 2006, p. 46667).

The Office of Special Education Programs (OSEP) is a division within the U.S. Department
of Education. OSEP provides leadership and support for professionals working with
children with disabilities. OSEP administers the Individuals with Disabilities Education
Act (IDEA) and frequently provides guidance in the form of an “OSEP Letter” in response
to specific questions raised by parents, educators, advocacy organizations, state
educational agencies, and other interested parties.

In @ March 8, 2007 “Letter to Clarke,” the director of OSEP opined on what to do when a
related service was missed due to the absence of the service provider. As stated in the
letter,

“IDEA and the regulations do not address these issues. States and local education
agencies (LEAs) are required to ensure that all children with disabilities have available
to them FAPE [a free appropriate public education} consistent with the child’s
individualized education program (IEP) (see CFR 300.101). We encourage public
agencies to consider the impact of a provider’s absence...on the child’s progress and
performance and determine how to ensure the continued provision of a FAPE in order
for the child to continue to progress and meet the annual goals in her or her |EP.
Whether the interruption of services constitutes a denial of FAPE is an individual
determination that must be made on a case-by-case basis.”

Parent's Position

The parent asserts that while physical and occupational therapy as well as
speech/language and visually impaired services have generally been provided on a
consistent basis, the district has - because of illness or staffing shortages - failed to
provide several one-hour sessions with a special education homebound teacher.
According to the parent, in September 2022 she contacted the Director of Special



Education as well as the building principal and the teacher to let them know of her
concerns regarding the missed services, but the issue remained unresolved at the time
she filed this complaint.

District's Position

The district acknowledges that staff illness and the student's physical condition have
impacted the delivery of special education services to the student. However, it is the
position of the district that staff iliness falls outside of its locus of control, and a
concerted effort has been made to avoid any risk of unnecessarily exposing the student
to germs.

According to the district, missed services will be addressed through the ongoing
provision of “compensatory services/makeup sessions.”

Investigative Findings
The student’s February 3, 2022 IEP requires that the she receive the following services:

e 60 minutes of support every four weeks in a homebound setting from a teacher of the
visually impaired and an orientation and mobility specialist;

e 45 minutes of speech and language services every two weeks in a homebound setting;

e 40 minutes a week of physical therapy in a homebound setting;

e 30 minutes of occupational therapy every two weeks in a homebound setting; and

e 60 minutes of special education services twice a week in a homebound setting.

The 2022-23 school year for the district began on August 11, 2022 for students in
grades one through nine. Nothing is contained in the student's February 3, 2022 IEP to
indicate that the school year for the student started any later than for other students in
the district or that the delivery of special education or related services would be delayed.

Visually Impaired Services:

Services related to the student’s visual impairment were initiated within 4 weeks of the
start of the 2022-23 school year and were thereafter provided as required by the
student's February 3, 2022 IEP.

A service log for the provider of the student’s Visually Impaired (VI) services shows that
these services for the 2022-23 school year were initiated on September 8, 2022 - just
short of four weeks from the start of the school year. The VI specialist had beenill at the
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time of a previously scheduled visit for August 25, 2022. After the September visit, the VI
specialist provided direct service to the student on the following dates:

e QOctober 6, 2022;

e November 3, 2022;

e December 1,2022; and

e January 12,2023 (19 school days since the previous visit).

Speech/language services:

Service logs provided by the district show that Speech/Language services for the student
were initiated on September 9, 2022 - approximately 4 weeks after the start of the
2022-23 school year. The student consistently received at least 45 minutes of service
every two weeks thereafter except for December 2, 2022 when the parent cancelled the
session when the speech/language therapist arrived at the home with what was
described in the service log as a “post nasal drip.”

Physical Therapy:

The student was consistently provided with weekly 40-minute sessions of physical
therapy once those services were initiated on August 26, 2022 - approximately two
weeks into the 2022-23 school year.

Occupational Therapy:

No Occupational Therapy sessions were provided during the first two weeks of the
2022-23 school year. Services were delivered twice during the month of September, but
not on an “every two weeks” schedule. Sessions were held two weeks in a row on
September 29 and October 6, 2022, but not again until October 26, 2022. Only one
session was conducted during each of the months of November and December 2022.

During the period of August 11 through October 6, 2022, OT sessions were conducted
on Thursdays. If the established scheduled had continued, the student would have
received services on October 20, 2022, but parent/teacher conferences were held that
week, and the student was next served on Wednesday, October 25, 2022. The next
session was two weeks later on November 9, 2022, but Thanksgiving break began two
weeks later — on November 23, 2022, so no service was provided. December 7, 2022
was an early release day for the district, so the student was not seen until December 14,
2022 - 5 weeks after the last scheduled OT session.



Had OT services started as they should have on August 25, 2022, and been delivered on
the “every two weeks schedule” called for in her February 3, 2022 IEP, the student would
have received ten OT sessions from the time school started until this complaint was
filed. While, all “missed” sessions were scheduled for days when school was not in
session, the service schedule contributed to the student having missed 30% of her
sessions. (The provision of services twice in two weeks reduced the total loss to 20% of
required services.)

Special Education Services:

For the 2022-23 school year, these services were to be provided by a special education
teacher from a nearby elementary school. On August 25, 2022, the parent sent an email
to the special education teacher asking, “Do you know when you'll be coming to see [the
student]?”

The student received her first hour of homebound instruction from the special
education teacher on August 29, 2022.

On September 15, 2022, the parent sent an email to the director of special services and
the building principal (at that time). The parent wrote

“I am concerned that [the student] has only been able to receive special ed services
three times since the beginning of school. The IEP indicates that she would have
special education services two times per week. We have been more than patient trying
to allow time for the district to get the staffing issues worked out and believe it is
unacceptable that [the student’s] IEP is not being met. Can you please let me know
steps being taken to resolve this?”

By January 10, 2023, the date this complaint was filed, school had been in session for all
or part of 21 weeks (excluding two weeks for Winter Break).  For two weeks during that
period, school was in session for only three days. The first week of the school year
began on a Thursday, and students were released after school on Wednesday, October
19, 2022 to allow for parent/teacher conferences. School was in session for only two
days during the week of November 21, 2022 because of Thanksgiving break. This
complaint was filed on Tuesday, January 10, 2023.

Allowing for a one hour reduction in services for the three shortened weeks described
above, the student should have received a minimum of 39 hours of service from a
special education teacher between the start of the 2022-23 school year and January 10,



2023, the date this complaint was filed (twice a week for 18 weeks and once a week for
three weeks).

On several occasions, the special education teacher was unable to provide services to
the student. Records provided by the district show that lapses in service were due to a
number of factors including

e inadequate staffing to provide coverage for the assigned special education teacher at
the neighborhood school;

e unavailability of the assigned special education teacher;

e unavailability of substitute coverage; and

e illness of the assigned teacher.

The special education teacher provided extra services during some weeks in an effort to
make up for services that were not provided. On some occasions, the special education
teacher was working but symptomatic, and the parent declined services in order to
avoid possible exposure for the student.

According to the parent, the student received a combined total of 24 hours of special
education services during this 21 week period (including both scheduled and “make up”
sessions). According to information provided by the parent, the student received
services from the special education teacher

e once during the month of August (August 29, 2022);

e four times during the month of September (September 8, 20, 28, and 29, 2022);
e nine times in October (October 4, 5,6, 11, 14, 18, 19, 25, and 26, 2022);

e five times in November (November 1, 3, 8,9, and 10, 2022);

e three times in December (December 6, 7, and 8, 2022); and

e twice inJanuary (January 3 and 5, 2023).

The district provided evidence of three additional days of service during this same
period (September 27, October 13, and November 15, 2022) for a total of 27 of the 38
hours of special education services in the homebound setting required by the student's
IEP. As of January 10, 2023 - the date this complaint was filed - the student had still not
been provided with a total of 11 hours of special education services.



Provision of FAPE:

There is no indication that the district’s failure to consistently provide some special
education and related services in the manner specified in the student's February 2, 2022
IEP has resulted in a denial of a FAPE. |EP Progress Reports for the student completed
during the first semester of the 2022-23 school year show that she has continued to
make adequate progress on each of her IEP goals to be able to attain those goals on
schedule.

Summary and Conclusions

The 2022-23 school year for the district started on August 11, 2022. The parent had no
reason to anticipate that the the school year for the student would start later for the
student or that the initiation of special education and related services would be delayed.

VI services have been delivered once every four weeks as required by the student’s
February 3, 2022 IEP.

The start of speech/language services to the student was delayed until the fourth week
of the school year, resulting in the loss of 45 minutes of direct services to the student in
the homebound setting. Thereafter, 45 minutes of services were delivered every two
weeks as required. One session was cancelled by the parent; no compensatory services
will be required for this session since the therapist was available at the home for the
session, but the parent declined services.

Physical therapy services were initiated on August 26, 2022, 12 days after the start of the
school year, resulting in a 40-minute loss of services to the student. Forty minutes of PT
services were then consistently provided each week from that point forward with the
exception of the week of August 29, 2022. The student had undergone a medical
procedure, and the parent declined physical therapy services for that week.

Occupational therapy services have not been consistently delivered on the “every two
weeks"” schedule specified in the student's February 3, 2022 IEP. On three occasions,
sessions were scheduled in a rotation that fell on days when students were not in school
because of parent/teacher conferences or vacation days. The district is strongly
encouraged to consider the school calendar when establishing service schedules so that
the provision of services to students is not unduly impacted.



Homebound special education support was not initiated until August 29, 2022. Staffing
issues, illness, and scheduling conflicts subsequently contributed to additional missed
services. While the district attempted to make up some of the missed time, 11 hours of
service from the special education teacher had not been provided by the time this
complaint was filed on January 10, 2023.

Because - as detailed above - the district failed to provide the student with some of the
special education and related services specified in her February 3, 2022 |EP, a violation
of special education statutes and regulations is substantiated.

Additional Comments

Between January 10 and February 2, 2023, two more sessions with the special education
teacher (January 10 and 12, 2023) were missed because of staffing issues. One of these
sessions was made up on January 13, 2023. One other additional session was provided
onJanuary 20, 2023.

The district has begun employing a substitute to cover for the special education teacher,
thus allowing the special education teacher to deliver make-up (compensatory) services.

Corrective Action

Information gathered in the course of this investigation has substantiated
noncompliance with special education statutes and regulations on issues presented in
this complaint. Specifically, violations occurred with regard to 34 C.F.R. 300.101(a) and
34 C.F.R.300.17(d) which require that the district provide a FAPE to students by
implementing their IEPs as written.

Therefore, USD #437 is directed to take the following actions:

1) Submit to Special Education and Title Services (SETS), within 40 calendar days of the
date of this report, a written statement of assurance stating that it will comply with
34 C.F.R.300.101(a) and 34 C.F.R. 300.17(d) by implementing this student’s IEP as
written.

2) Within 10 calendar days of the date of this report, submit to SETS for approval a
plan to ensure that special education services from the special education teacher
are provided as required by the student's IEP (i.e. 60 minutes twice a week - unless
or until the parent consents to a change in these services.)
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Within 10 calendar days of the date of this report, submit to SETS for approval a

plan for the provision of the following compensatory services:

e 11 hours (660 minutes) of compensatory special education services in the
homebound setting;

e 45 minutes of compensatory speech/language services in the homebound
setting;

e 40 minutes of compensatory physical therapy services in the homebound
setting;

e 30 minutes of compensatory occupational therapy services in the homebound
setting; and

a) Because the student appears to struggle to tolerate more than one
session per day of special education services (including related
services), the district’s plan should not include the provision of
multiple services in any given day.

Within 5 days of receipt of approval for the plan described under Corrective Action

3, the district shall schedule a meeting with the parents to present the plan.

a) The parents shall have the option of accepting all or part of the proposed plan
and shall notify the district in writing of their decision within 5 calendar days of
the meeting described above.

b) The district shall notify SETS of the parents’ decision no later than 5 calendar
days after receipt of the parents’ written response.

By no later than the 5 of each remaining month in the 2022-23 school year,

beginning March 5, 2023 and ending no later than June 5, 2023, USD #437 shall

submit to SETS a summative report regarding the provision of special education
services to this student during the previous month. That report shall reflect the
provision of all services called for in the student’s IEP as well as any compensatory
services provided during the previous month. If the student's February 3, 2022 IEP
is revised or amended at any point prior to June 5, 2023, the district shall notify

SETS of any changes related to the provision of special education and related

services.

a) The report should also indicate whether any additional required services
(beyond those specified in this report) were missed during the preceding
month, as well as whether or not those services were made up during that same
period. If services missed during the preceding month were not already made
up, the report should specify how and when any additional compensatory
services will be provided.

b) The district will not be required to provide compensatory services for sessions
missed because the parent declined services. If the parent declines to allow



service on a scheduled day, that choice should be documented in the monthly
report.

6) By no later than September 5, 2023, USD #437 shall submit to SETS a report
summarizing the provision of special education and related services to this student
during the month of August 2023.

7) By no later than June 1, 2023, USD #437 shall submit to SETS for approval, written
guidelines addressing
a) theinitiation of special education and related services at the start of each school

year; and

b) when and how to address any failure to provide services because of the
illness/unavailability of the service provider.

8) Further, USD #437 shall, within 10 calendar days of the date of this report, submit
to SETS one of the following:

a) A statement verifying acceptance of the corrective action or actions specified in
this report;

b) a written request for an extension of time within which to complete one or more
of the corrective actions specified in the report together with justification for the
request; or

C) a written notice of appeal. Any such appeal shall be in accordance with KAR.
91-40-51(f).

Right to Appeal

Either party may appeal the findings or conclusions in this report by filing a written
notice of appeal in accordance with KA.R. 91-40-51(f)(1). The written notice of appeal
may either be emailed to formalcomplaints@ksde.org or mailed to Special Education
and Title Services, 900 SW Jackson St, Ste. 602, Topeka, KS, 66612. Such notice of appeal
must be delivered within 10 calendar days from the date of this report.

For further description of the appeals process, see Kansas Administrative Regulations

Diana Durkin
Complaint Investigator
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K.AR. 91-40-51(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions of a
compliance report prepared by the special education section of the department by filing
a written notice of appeal with the state commissioner of education. Each notice shall be
filed within 10 days from the date of the report. Each notice shall provide a detailed
statement of the basis for alleging that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three department of
education members shall be appointed by the commissioner to review the report and to
consider the information provided by the local education agency, the complainant, or
others. The appeal process, including any hearing conducted by the appeal committee,
shall be completed within 15 days from the date of receipt of the notice of appeal, and a
decision shall be rendered within five days after the appeal process is completed unless
the appeal committee determines that exceptional circumstances exist with respect to
the particular complaint. In this event, the decision shall be rendered as soon as
possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires corrective
action by an agency, that agency shall initiate the required corrective action immediately.
If, after five days, no required corrective action has been initiated, the agency shall be
notified of the action that will be taken to assure compliance as determined by the
department. This action may include any of the following:

(A) The issuance of an accreditation deficiency advisement;

(B) the withholding of state or federal funds otherwise available to the agency;
(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph (f)(2)
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KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #437
ON JANUARY 3, 2023
DATE OF REPORT FEBRUARY 9, 2023

This report is in response to a complaint filed with our office on behalf of Student by his
parents, Mother and Father. In the remainder of the report, Student will be referred to as “the
student”. Mother will be referred to as “the mother” and Father will be referred to as “the
father”. Together, Mother and Father will be referred to as “the parents” or “the complainants”.

The complaint is against USD #437, Auburn / Washburn Public Schools. In the remainder of
the report, "USD #437," “the “school,” the “district”, and the “local education agency (LEA)” shall
refer to this responsible public agency.

The Kansas State Department of Education (KSDE) allows for a 30-day timeline to investigate a
child complaint and a complaint is considered to be filed on the date it is delivered to both the
KSDE and to the school district. In this case, the KSDE initially received the complaint on
January 3, 2023; however, the timeline to investigate the complaint was extended until
February 9, 2023 due to the parents’ technical difficulties in providing supporting
documentation.

Investigation of Complaint

Nancy Thomas, Complaint Investigator, contacted the parents by telephone on January 5, 2023
to clarify the issues of the complaint. The Complaint Investigator interviewed the parents by
telephone on January 21, 2023.

The parents requested and provided written consent for several other persons to be
interviewed during the investigation. These persons were contacted and offered the
opportunity to provide information relevant to the allegations.

Florence Cornish and Michelle Holmer from the Disability Rights Center of Kansas indicated
that they had no direct knowledge in regards to the allegations made by the parents and could
only confirm what the parents had shared with them. Amanda Nestler, Licensed Master Social



Worker, declined to be interviewed because she serves as the student’s individual mental
health therapist and is bound by confidentiality under HIPAA

USD #437 made the following administrative staff available for telephone interviews on January
18, 2023:

Kevin Raley, Director of Special Services

e Jamie Callaghan, Executive Director of Learning Services
e Erin Bennett, Dean of Behavioral Services

o Katie Sonderegger, Principal of Farley Elementary School
e Lori Kopp, School District Attorney

In completing this investigation, the Complaint Investigator reviewed the following resources
and documentation provided by the complainants and the district:

e Multidisciplinary Evaluation and Eligibility Report dated May 20, 2019

e Evaluation Team Report dated January 11, 2021

e Discipline records dated between October 18, 2021 and October 25, 2022

e Emergency Safety Intervention (ESI) Reports for the 2021-22 school year

e Individualized Education Program (IEP) dated May 16, 2022

e Accommodation Documentation Chart for IEP dated May 16, 2022

e Responses to Therapist Concerns/Questions Regarding FBA and IEP dated May 18,
2022

e Infinite Campus Records for the student including grade cards, attendance record,
discipline record, health records, etc.

e Emails between Erin Bennett, Dean of Behavioral Services, and the parents dated
between August 3, 2022 and August 8, 2022

e Professional Development and Training for Farley Elementary School dated between
August 5, 2022 through October 20, 2022

e Professional Development Itinerary for Farley Elementary School dated August 8, 2022

o Slides from Zones of Regulation Training presented at Farley Elementary School on
August 8,2022

e Humphry the Hamster (sensory toy) Classroom Expectations dated August 17, 2022

o Staff meeting agenda and notes dated August 29, 2022 regarding additional proactive
strategies

o Staff meeting agenda and notes dated September 6, 2022 regarding providing
additional supervision and planning around recess time.

e Para Educator Notes dated between September 7, 2022 through October 24, 2022



o Email written by Ms. Sonderegger to the parents dated September 9, 2022 at 4:30 p.m.
regarding plan for structured recess

e |EP team meeting agenda and notes dated September 19, 2022 regarding review /
revision of proactive strategies

o Draft copy of the IEP dated September 19, 2022

e Email from the mother to Katie Sonderegger, Farley Elementary School Principal, dated
October 6, 2022 at 5:41 p.m.

e Meeting notes dated October 24, 2022 written by Kevin Raley, Director of Special
Education

e Request for Autism Consultant to observe the student and provide feedback written by
Allison Salsbery, Para Educator, dated October 24, 2022

e Encounter Summary dated October 25, 2022 from Pediatric Associates of Topeka,
Kansas

e Notification of expedited due process hearing dated October 25, 2022

e Email from Mrs. Sonderegger to the parents dated October 25, 2022 at 8:55 p.m.

e Due Process Timeline

e Manifestation Determination Review dated October 28, 2022

e Due Process Settlement Agreement dated November 18, 2022

e |EP dated November 21, 2022

e ESIReports from the 2022-23 school year

e Documented Response to Formal Written Complaint dated December 16, 2022 written
by Scott McWilliams, Superintendent

e District Response to the Allegations dated January 17, 2023

e Email from the mother to the Complaint Investigator dated January 22, 2022 at 1:07
p.m. including dates of disciplinary exclusions during the 2022-23 school year

e USD #437 School Board Policy EBCA: Vandalism

Note that multiple emails and documentation related to issues that occurred during the 2021-
22 school year were also reviewed and considered as background information.

Background Information

This investigation involves an eleven-year-old student currently enrolled in the fifth grade in
USD #437. At the age of seven, he was diagnosed with Autism Spectrum Disorder by Melissa
Campbell, Psy.D. at Children’'s Mercy Division of Developmental and Behavioral Services. The
student also has clinical diagnoses of social anxiety and sensory processing disorder. The
student receives privately paid therapy from Amanda Nestler, Licensed Master Social Worker,
on an ongoing and regular basis.



The student has attended school in USD #437 since preschool. He attended Wanamaker
Elementary School starting in kindergarten through the end of fourth grade. USD #437
assigned him to Farley Elementary in August just prior to the start of the 2022-23 school year
in order to have a “fresh start” because he displayed a significant increase in inappropriate and
aggressive behaviors in the school setting during fourth grade. The student has attended
school virtually since November 21, 2022 receiving specialized instruction and social work
services on a weekly basis to address social emotional learning, social skills, and social
cognition.

The student was initially evaluated at the end of first grade on May 20, 2019 but did not meet
the eligibility criteria to be eligible for special education because there was no academic impact
or needs at that time. The student was evaluated again on January 11, 2021 during third grade
and was found eligible for special education and related services under the exceptionality
category of Autism. He has received special education and related services since that time.

Issues

The Individuals with Disabilities Education Act (IDEA) and Kansas Special Education for
Exceptional Children Act give KSDE jurisdiction to investigate allegations of noncompliance with
special education laws that occurred not more than one year from the date the complaint is
received by KSDE (34 C.F.R. 300.153(c); K A.R. 91-40-51(b)(1)).

Based upon the written complaint and an interview, the parents raised four issues that were
investigated.

ISSUE ONE: The USD #437, in violation of state and federal regulations implementing
the Individuals with Disabilities Education Act (IDEA), failed to protect the student’s
personally identifiable information, specifically by allowing school staff to video record
the student’s behavior on their personal cell phone(s) during the 2022-23 school year.

Positions of the Parties

The complainants alleged that Katie Sonderegger, Principal at Farley Elementary School, used
her personal cell phone to record the student on October 25, 2022. The parents reported the
student was in an emotional state and having a crisis in the school social worker’s office when
the principal video recorded the student's image and stated his name while recording.



The parents stated,
Mrs. Sonderegger ignored the student’s heightened state of crisis and chose to video
record what she described later as “damage” in the room, instead of following the BIP
[Behavior Intervention Plan] and de-escalation strategies to assist in regulating the
student. Mrs. Sonderegger falsely described the student in her report as “a danger to
himself and others” and ignored protecting not only the student but the entire school
by disregarding her own “observation” to pull out her phone to record. Furthermore,
during the recording, she reported saying the student's name but denies that the
video showed the student.

The parents indicated that Mrs. Sonderegger never disclosed the use of the cellular device or
the video in her incident report or any correspondence regarding the crisis incident. However,
at the Manifestation Determination Meeting held on October 28, 2022, Mrs. Sonderegger
stated that she had pulled out her cell phone to record the damage to room, not to record the
student and that she had said something like “student, that's not ok.”

The parents are upset that they were unaware of the existence of this video recording until its
disclosure at the Manifestation Determination Meeting on October 28, 2022. They are also
troubled that Mrs. Sonderegger failed to allow the parents to view the video recording and
deleted it without documenting that she had the cell phone with her during the incident, that a
video recording was made, and that the video recording was deleted. The complainants note
they have never been given the reason for discarding this educational record of the student.
The parents believe that the actions of Mrs. Sonderegger violated the student’s right to privacy
and confidentiality.

The district indicated it was aware that the staff member used her personal cell phone to make
a recording while the student was in the school social worker's office on October 25, 2022.
Based on an investigation, officials at USD #437 noted that the intent of the staff member was
to document the damage to the room and school property in order to report in accordance
with USD 437 District Policy EBCA. The district acknowledged that this may not have been the
best time to attempt to record the damage since the student was still in the room; however,
the student was not on camera until he threw something at the staff member causing the
camera to move and record him.

USD #437 reported that once the student was inadvertently recorded, which was never
intended, the staff member deleted the video recording to ensure the student's privacy. The
district believes that the recording made by the staff member, the video itself, its deletion, or
lack of reporting to parents is not a violation of the student right to privacy and confidentiality



because the purpose of the recording was as a personal memory aid and not as an
educational record collected and maintained by USD #437.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with the
parent and staff in USD #437.

The student was involved in a crisis situation on October 25, 2022 in the school social worker's
office while in an emotional state. Items in the school social worker’s office were knocked off
shelves and thrown at staff members. A large item was thrown at the principal resulting is a
large bruise to her forearm. The student ripped and broke personal items, shoved chairs over,
and attempted to turn over a table. The student tore things off the walls and purposefully
dumped crates of resources onto the floor. In addition, the student attempted to break and
take apart the microwave and phone which resulted in these items being unplugged for the
student’s safety. The student also attempted to elope from the office area.

The email dated October 25, 2022 at 8:55 p.m. written by Ms. Sonderegger to the parents
includes a summary and description of the events that occurred but does not mention a video
recording being made during the incident.

Mrs. Sonderegger acknowledged that she did make a video recording on her cell phone during
the incident that occurred on October 25, 2022. She indicated the purpose of the cell phone
video was to record the damage to the social worker's office for reporting purposes. Ms.
Sonderegger reported the student's image was inadvertently and momentarily captured on the
video and that she said the student's name while videotaping. However, she also stated that
the video no longer exists because it was deleted from her phone because it was no longer
needed.

USD #437 School Board Policy EBCA requires school staff to immediately report any incidents
of vandalism to their immediate supervisor.

Applicable Regulations and Conclusions

Federal regulations implementing FERPA at 34 C.F.R. 99.3 state that the term “personally
identifiable information” (Pll) includes, but is not limited to the student's name; the name of
the student’s parent or other family members; the address of the student or student's family; a
personal identifier such as the student’s social security number, student number, or biometric
record; other indirect identifiers, such as the student's date of birth, place of birth, and



mother's maiden name; other information that, alone or in combination, is linked or linkable to
a specific student that would allow a reasonable person in the school community, who does
not have personal knowledge of the relevant circumstances, to identify the student with
reasonable certainty; or information requested by a person who the school district reasonably
believes knows the identity of the student to whom the education record relates. A student's
disability status and any information about a student's IEP services would fall under the
definition of PIl. In this case, the information captured on the video recording on October 25,
2022 would be considered personally identifiable information.

Federal regulations at 34 C.F.R. 300.624(a) require public agencies to inform parents when
personally identifiable information that is collected, maintained, or used is no longer needed to
provide educational services to the child and will be destroyed.

Federal regulations implementing the Individuals with Disabilities Education Act (IDEA), at 34
C.F.R. 300.613(a), require school districts to permit parents to inspect and review any
education records containing personally identifiable information related to their child, which
are collected, maintained, or used by the agency. School districts must comply with a request
without unnecessary delay and before any meeting regarding an IEP, and in no case more than
45 days after the request has been made.

Federal regulations at 34 C.F.R. 300.611(b) state that education records mean the type of
records covered under the definition of ‘education records’ in 34 C.F.R. part 99 (the regulations
implementing the Family Educational Rights and Privacy Act of 1947 (FERPA)). 34 C.F.R. part 99
states that "education records “ are records that are (1) directly related to a student and (2)
maintained by an educational agency or institution or by a party acting for or on behalf of the
agency or institution. “Record” means any information recorded in any way, including, but not
limited to, handwriting, print, computer media, videotape, audiotape, film, microfilm, and
microfiche.” Personal notes made by teachers and other school officials that kept in the sole
possession of the maker and not shared with others are not considered education records.
Additionally, law enforcement records created and maintained by a school or school district's
law enforcement unit for a law enforcement purpose are not education records.

In this case, there are three issues related to the video recording made on Mrs. Sonderegger’s
personal cell phone. The first issue relates to parent consent and the disclosure of the video
recording to the parents. The second issue is whether or not the LEA appropriately responded
to the parents’ request for access to the video recording and the third issue is whether or not
the video recording was an educational record pertaining to the student.



The IDEA does not include any requirements for the LEA to obtain parent consent prior to
collecting an educational record or any requirement that the parent must be informed when
an educational record is created. However, federal regulations at 34 C.F.R. 300.624(a) do
require parental notice when an educational record collected, maintained, or used by the LEA
will be destroyed. In this case, the parent was clearly not informed of the destruction of the
video recording; however, a determination as to whether the video recording was an
“educational record” must still be made.

In regards to the second issue, federal regulations at 34 C.F.R. 300.613(a) require USD #437 to
provide the parent with access to the educational records used by the school district without
unnecessary delay and in no case more than 45 days from the date of the request. In this
case, it appears that the parents requested access to the video recording during the
Manifestation Determination Meeting held on October 28, 2022 and that the district
responded to the parent request on that same date informing the parents that the video no
longer existed and was therefore unavailable to be shared.

In order for the video recording to be considered an educational record, federal
regulations at 34 C.F.R. part 99 require that the record to be (1) directly related to a student
and (2) maintained by an educational agency or institution or by a party acting for or on behalf
of the agency or institution.

In this case, the video recording is directly related to the student as the student's image was
recorded and his name stated in the video recording that was made to document the damage
he caused in the social worker's office on October 25, 2022. However, the reported purpose of
the video recording was to serve as a personal memory aid for the principal to use when
reporting the incident of vandalism per school board policy. It is noted that the video
recording was subsequently deleted and was therefore not maintained by the LEA or the
principal. Based on this information, the video recording would not meet the requirements to
be considered an educational record.

Based on the foregoing, a violation of the IDEA requirements for protecting the privacy of the
personally identifiable information of the student is not substantiated.

ISSUE TWQ: The USD #437, in violation of state and federal regulations implementing the
Individuals with Disabilities Education Act (IDEA), failed to implement the student’s IEP(s) as
written, specifically the 1-1 paraprofessional support, the behavior intervention plan (BIP) and
accommodations related to behavior during the 2022-23 school year.



Positions of the Parties

The complainants alleged that the staff at Farley Elementary School failed to follow the
student’s IEP which caused numerous disciplinary situations resulting in emergency safety
interventions (ESI) and suspensions from school. The parents specifically referenced the
failure of USD #437 to provide 1-1 paraprofessional support during recess on August 17 and
August 26, 2022; failure of USD #437 to provide the accommodations listed in the IEP; and the
failure of USD #437 to implement the student’s BIP, specifically the recess plan and providing
access to preferred sensory materials.

The parents indicated that USD #437 changed the student’s building assignment from
Wannamaker Elementary School where he attended for five years to Farley Elementary School
in order to provide the student with a “fresh start” in the 2022-23 school year. The parents
were notified of this building assignment on August 7, 2022 with the first day of school being
August 11, 2022. The parents reported they were not in agreement with the change in
building assignments but were told by USD #437 administrators that the student’s building
assignment was a district decision since the change would not impact the special education
services described in the current IEP.

Once school started again, the parent reported the student almost immediately began to
display the same type of negative behaviors at Farley Elementary as were seen at the end of
the 2021-22 school year at Wannamaker Elementary School. The mother believes this was
caused by the student not knowing any staff or peers at the new school and the IEP and BIP
developed in May 2022 at Wannamaker Elementary School was not implemented by the staff
at the new school. The parents believe the student felt distrustful at his new school which has
caused his behavior to spiral and become increasingly more frequent and severe. The parent’s
believe that if the district had implemented the IEPs proactively as written, the student would
not have displayed the escalating behaviors resulting in multiple disciplinary actions.

The district responded that the staff at Farley Elementary School did implement the May 16,
2022 IEP and BIP with fidelity during the 2022-23 school year. The staff provided numerous
services, supports, and interventions to assist the student to be successful at Farley
Elementary School.

USD #437 believes the staff at Farley Elementary School implemented the May 16, 2022 IEP as
written during the 2022-23 school year and continuously worked with parents to discuss the
student's inappropriate behavior and clarify the precursor, setting events, and antecedents



that triggered the student's problem behavior as well as the proactive and reactive strategies
to be implemented when the behavior occurred.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with the
parent and staff in USD #437.

There have been two IEPs in effect for the student during the 2022-23 school. The second IEP
was in effect starting November 21, 2022 through the present time. It was developed on that
same date as a result of a mediation agreement between the parents and the LEA to settle an
expedited due process hearing. The parents made no allegations related to this IEP.

The first IEP was in effect between August 11 and November 21, 2022 and was developed on
May 16, 2022 with the parents in attendance. This IEP requires 310 minutes per week of
specialized instruction in the special education setting; 400 minutes per week of specialized
instruction in the general education setting; 125 minutes per week of “attendant care - a non-
instructional para educator” in the general education setting; 20 minutes per week of social
work services in the special education setting; and 300 minutes per week of special
transportation.

The Farley Elementary School schedule begins at 8:45 a.m. and ends at 3:45 p.m. on regularly
scheduled school days for a total of 420 minutes per day. Based on the special education and
related services required in the IEP, the student was provided with specialized instruction in
the special education setting for 330 minutes per week (16% of the time); with specialized
instruction and support in the general education setting for 525 minutes per week (25% of the
time); and no special education instruction / support for 1070 minutes per week (59% of the
time). Itis noted that the IEP does not require a 1-1 para educator with the student in all
settings throughout the entire school day.

The chart below shows the May 16, 2022 IEP accommodations that were to be provided to the
student and a summary of the documentation USD #437 provided to substantiate that the
accommodation had been provided during the 2022-23 school year:



Accommodation |Location |Frequency |Duration (length of | Summary of USD #437 response and
(when) accommodation) |documentation
Allow time for All At each task |Until materials are | Morning Meeting was the designated
organization of  |subjects |or subject organized time in the fifth grade classroom
materials transition when students organized their
materials. A Daily Schedule was
posted on classroom whiteboard
showing “Morning Meeting".
Visual or listof  |All Daily and Until he is feeling | Zones of Regulation and targeted
coping and subjects |when feeling |calm and self- coping strategies and tools were
calming overwhelmed | regulated used building-wide to support
strategies or anxious appropriate behavior. Posters were
placed throughout the building and
in each classroom showing the “tools”
to use for each of the four zones
(Blue, Red, Green, and Yellow). In
addition, the student had a visual for
a "hamster break” on his desk until
the hamster was no longer allowed at
school because it had become a
distraction and trigger for
inappropriate interactions with peers.
Alert studentto | All Before each |2-3 minutes A Daily Schedule is posted on the
transitions subjects |transition before transition |classroom whiteboard showing the
occurs schedule of activities for the school
day. In addition, the social worker
had a morning check-in with the
student where the daily schedule was
reviewed. School staff reportedly
gave verbal cues for transitions
between activities.
Option to take All For each Until assessment |Separate, private study carrels were
assessmentsin |subjects |assessment |is complete accessible in the CHAMPS classroom
small group if the student chose to take any
setting assessment in a small group setting.
Option to use All When Until the noise Staff report the student regularly
noise cancelling |subjects |student feels |levelis reduced used the noise canceling headphone

headphones

over-
stimulated by
noise

in the special education classroom
when younger students were being
noisy.




Accommodation |Location |Frequency |Duration (length of | Summary of USD #437 response and
(when) accommodation) |documentation
Option for All When the Until the task is Portable cardboard study carrels
barrier to block |subjects |studentis complete were available to any student in the
visual and distracted by classroom to place on their desk if
auditory his desired. In addition, the separate,
distractions surrounding private study carrels in the CHAMPS
ina classroom was available to the
classroom student to use if requested.
setting

This IEP also includes a behavior intervention plan (BIP) which identifies the problem behaviors
as well as describes the precursor, setting events, and antecedents that trigger or predict that
the student will display a problem behavior. The BIP identifies the function of the student’s
behavior as avoidance as well as a “function of his disabilities (Autism Spectrum Disorder, social
anxiety, and sensory processing disorder) and related lagging skills in cognitive flexibility, social
thinking, and emotional and self-regulation.” The BIP also includes both proactive and reactive
strategies be implemented and also requires training for staff.

The recess plan in the BIP states,
The student has para support during recess. After recess, the student will
reflect/self-monitor with the adult who has been with him at recess. The reflection will
center around skills such as having positive conversations, being able to share, take
turns, etc. and appropriate body control for the activity. If there has been an incident
of physical aggression at recess, the student and staff will follow his structured recess
plan. The plan is for the student to have 5 days of structured recess where he will
engage in positive social interaction while learning and practicing some pro-social
skills. After the 5 days, the team would re-evaluate the next steps with the plan to
eventually fully re-integrate in recesses with his peers.

The complainants specifically described an incident which occurred on August 17, 2022 where
the 1-1 para educator was not with the student during recess and a peer bullied the student
which resulted in the student becoming dysregulated. The student subsequently disrupted
and destroyed the classroom. The complainants also referred to an incident that occurred on
August 26, 2022 during recess where the 1-1 para was unaware of the student being bullied by
another student and did not intervene prior to the student displaying inappropriate behavior
towards a peer.




The Manifestation Determination Review described the August 17, 2022 incident as follows:
The student became escalated at recess and came into the classroom upset. He
destroyed the classroom, ruining many school and personal items of the students’
and teacher. The parents note that earlier in the day the student had been called
names by another student. They also note there is no confirmation that there was a
para present at that recess.

USD #437 believes the para educator was with the student during recess on August 17, 2022
but acknowledged that there is no documentation to support this. Because of this lack of
documentation, the student’s assigned para educator started keeping daily logs of the
student’s behavior beginning on August 23, 2022, which focused on first recess, band, and
second recess, the unstructured times of the school day where the student struggled the most
with his behavior.

The Behavior Log described the August 26, 2022 incident as follows:
At recess, the student got extremely close to another student who then pushed him
away. The student then wandered around the tree line for several minutes while
looking at both the other student and the para educator assigned to him at recess.
When the para educator turned her head away to survey another group of students,
the student took this opportunity and charged the other student, tackling him to the
ground. He then proceeded to get up and stomp the student on the head with his
foot several times.

Interviews and documentation show the recess plan was put into effect on Monday, August 29,
2022.

The BIP includes several reactive strategies that staff should implement when the student is

becoming dysregulated and overwhelmed and specifically requires that the student “be

provided with access to his preferred sensory materials/activities. The parent reported,
August 2022, the student was prevented from being able to be provided access to
preferred sensory materials as written in his BIP. The student had identified a small
stuffed hamster, prior to being forced to transition to Farley Elementary School as a
comforting sensory object, often utilized for his anxiety and utilized when stemming.
After more than one incident of bullying at Farley that led to [discipline] incidents, the
student was informed by the social worker he was no longer allowed to provide his
sensory item at school.



USD #437 reported the student was initially allowed to bring his stuffed sensory toy, “Humphry

the Hamster”, to school to help him be comfortable and focused during the school day. School

staff reported,
However, as time went on, the toy was used less frequently for stimming or soothing
purposes, and instead as a tool to distract other students or gain attention form
students or staff. This typically manifested by the student throwing Humphry into the
ceiling tiles or onto other students’ desks while they were trying to complete work.
Students would then often get frustrated or annoyed and ask the student to stop, tell
him he was being annoying, or complain to the teacher. We do not consider these
responses to be evidence of bullying behavior towards the student but instead age-
appropriate responses to distracting and interfering behavior . . . Mrs. Reynoso [social
worker] continued to offer the student sensory breaks and other sensory toys,
puzzles, and games - the student would frequently take these items to class as well
and were less distracting for him and his peers.

Applicable Regulations and Conclusions

Federal regulations implementing the IDEA at 34 C.F.R. 300.323(c)(2) require school districts to
ensure that as soon as possible following the development of the IEP, special education and
related services are made available to the child in accordance with the child's IEP. In addition,
state regulations implementing the Kansas Special Education for Exceptional Children Act at
K.AA.R. 91-40-19(a) require each school district, teacher, and related services provider to
provide special education and related services to the child in accordance with the child’s IEP.

Federal regulations implementing the IDEA at 34 C.F.R. 300.320(a)(4) require school districts to
include a statement of the individualized program modifications or supports for school
personnel that will be provided to enable the student to advance appropriately toward
attaining the annual IEP goals; to be involved in an make progress in the general education
curriculum and to participate in extracurricular and other nonacademic activities; and to be
educated and participate with other children with disabilities and nondisabled children.

In this case, the parents specifically alleged USD #437 failed to provide the 1-1 para educator.
However, the May 16, 2022 |IEP does not require a 1-1 para educator be with the student
throughout the entire school day. This IEP only requires para educator support in the general
education setting for 125 minutes per week and the BIP requires the student to have a para
during recess as part of the recess plan.



The parents also allege that the accommodations listed in the IEP during the 2022-23 school
year were not implemented at Farley Elementary School. Documentation and interviews found
that the majority of the accommodations provided for the student were Tier one / universal
accommodations which are available for all students and not individualized for the student.

For example, USD #437 reported that the student used “morning time” in the classroom to
organize his materials; however all fifth grade students used this time for the organization of
materials. The student’s IEP accommodation required the organization of materials to occur at
"each task or transition” throughout the school day, not just at the beginning of the school day.

Another example would be the building-wide use of the Zones of Regulation and posters
displayed around the building and classroom which USD #437 indicated as the
accommodation provided in the IEP for the listing of coping/calming strategies. Again, this is a
Tier one / universal accommodation for all students in the building and not an individualized
listing of the coping/calming strategies specific to the student to choose from when he was
dysregulated.

The parents also alleged USD #437 failed to follow the recess plan included in the BIP. The
recess plan does state that the student is to have a para educator with him at recess and
includes a plan for a “structured recess” if inappropriate behavior occurs.

In this case, USD #437 acknowledged that there was no documentation to support that the
student had access to a paraprofessional with him at the August 17, 2022 recess. Following
the disciplinary incident that same day, the district responded appropriately by reviewing its
procedures and practices and creating a new procedure to collect data as well as document
this behavioral support was in place during recess on a daily basis.

Documentation shows the para was at recess with the student when the disciplinary incident
occurred on August 26, 2022. The interviews and documentation show the student
deliberately waited until the para educator was distracted before using that opportunity to
attack another student. Following this situation, the structure recess plan was implemented
the following Monday. It should be noted that the BIP does not guarantee that the student will
never display inappropriate behavior; instead the BIP includes both proactive and reactive
strategies/plans designed to support and teach the student in an effort to increase the
instances of appropriate behavior.

The district argues that court cases have found that the law does not require “perfection” so
that, even if a para educator was not present during recess on August 17, 2022, there would



be no violation of failing to implement the IEP or providing a free appropriate public education
(FAPE) to the student. While it is not certain if one instance of USD #437 failing to provide para
support during recess results in a failure to provide FAPE, these are definitely instances where
the IEP was not implemented as written which is the requirement of federal regulations at 34
C.F.R. 300.323(c)(2) and Kansas state regulations at KA.R. 91-40-19(a).

Also In relation to the failure to follow the BIP, the parents reported that, beginning in August
2022, the student was prevented from accessing his preferred sensory support item, a small
stuffed hamster. Interviews and documentation show the student was allowed to bring the
hamster to school as a preferred sensory material at the beginning of the school year.
However, when the hamster became a distraction for both the student and his peers in the
classroom, use of the hamster was denied and other sensory strategies and materials were
introduced and used by the student.

Based on the foregoing, a violation of special education statutes and regulations is
substantiated for failing to implement the student's IEP, specifically the individualized
accommodations listed in the IEP and the para educator support during recess on August 17,
2022 during the 2022-23 school year

ISSUE THREE: The USD #437, in violation of state and federal regulations implementing the
Individuals with Disabilities Education Act (IDEA), failed to review and revise the student’s IEP

during the 2022-23 school year in response to bullying incidents.

Positions of the Parties

The complainants alleged the student suffered from significant bullying from peers when he
transferred to Farley Elementary School in August 2022. The parents believe this bullying
combined with the lack of staff's response to the bullying resulted in the student responding to
the bullying with inappropriate behavior. This inappropriate behavior then caused the student
to be disciplined with out-of-school suspensions which resulted in manifestation determination
meeting. The parents reported that after reviewing the situation and the facts, it was
determined that the inappropriate behavior was a manifestation of his disability. The parents
believe that if USD #437 had responded appropriately to the bullying episodes, the student’s
behavior would not have escalated in the school setting during the 2022-23 school year.

USD #437 noted that Kansas regulations at K.S.A. 72-6147 define “bullying” as any intentional
gesture or intentional written, verbal, electronic or physical act or threat either by any student,
staff member or parent towards a student or by any student, staff member or parent towards



a staff member that is sufficiently severe, persistent, or pervasive that such gesture, act, or
threat creates an intimidating, threatening or abusive educational environment that a reason
person, under the circumstances, knows or should know will have the effect of harming a
student or staff member, either physically or mentally; damaging a student’s or staff members
property; placing a student or staff member in reasonable fear of damage to the student’s or
staff member’s property; cyberbullying; or any other form of intimidation or harassment
prohibited by the board of education school district policies.

USD #437 stated,
Peer conflict or aggression should not be confused or conflated with bullying. As
opposed to bullying, peer conflict is @ mutual disagreement or hostility between peers
that occurs occasionally and is not planned. These are the types of interactions that
occurred between the student and his peers at school. His peers were not seeking
him out or targeting him, but rather were responding to situations that either the
student or they initiated, which is a conflict in social situations, not bullying. Therefore,
while the school addressed the situations, they did not address them as bullying
because they were not bullying.

School staff noted that numerous conferences were held with the parents following the
disciplinary incidents to discuss the student's behavior, clarify expectations and procedures,
and review proactive strategies between August and November, 2022. The district indicated
the IEP team first met on September 19, 2022 to review/revise the student’s IEP and a
recommendation for a smaller more structured setting was proposed; however, the parents
refused to provide consent for any change of services or change of placement.

The LEA believes that the IEP team did their best to prepare and implement an IEP which
would enable the student to be safe and develop skills around self-regulation and navigating
interpersonal relationships, while also advocating that the student required a smaller and
more structured setting to be safe and successful.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with the
parent and staff in USD #437.

The findings of Issue Two are incorporated herein by reference.

Interviews and documentation show that multiple conferences with parents and school staff
were held following the disciplinary incidents to discuss the student's behavior, clarify



expectations and procedures, and review proactive strategies between August and November,
2022. The IEP team first met on September 19, 2022 to review/revise the student’s IEP and
proposed a smaller more structured setting but the parents refused to provide consent for
any change of services or change of placement.

The behavioral concerns continued to escalate in frequency and intensity in October resulting
in the student being out-of- school suspended for more than 10 cumulative school days with a
pattern. A manifestation determination meeting was held on October 28, 2022 with the
decision that the behavior resulting in the disciplinary actions was related to the student’s
disability.

USD #437 then filed for an expedited due process hearing in order to change the student's
placement to an interim alternative educational setting. Through mediation, a settlement was
reached for the student to receive his education virtually with social work and specialized
instruction for social skills training provided on a weekly basis. An IEP for this placement and
services was written on November 21, 2022.

Applicable Regulations and Conclusions

The IDEA does not define bullying so no findings will be made in regards to whether the
student was bullied or was not bullied during the 2022-23 school year in USD #437.

However, the federal regulations implementing the IDEA at 34 C.F.R. 300.324(b)(1) require
school districts to review the student's IEP periodically, but not less than annually, to determine
whether the annual goals for the student are being achieved and to revise, as appropriate, to
address any lack of expected progress toward the annual goals and in the general education
curriculum; the results of any reevaluation, information about the student provided to or by
the parents; the student’s anticipate needs; or any other matters.

In this case, there was ample reason for the IEP team to meet regardless if it was the result of
bullying, inappropriate behavior at school, or the disciplinary infractions. Interviews and
documentation show that USD #437 did attempt to review and revise the student's IEP. Staff
meet with the parents on multiple occasions to discuss the IEP and BIP between August and
November 2022. The district followed the appropriate procedures and held an IEP team
meeting on September 19, 2022 to discuss concerns and to develop a more appropriate plan;
however, the parents refused to provide consent for any changes. USD #437 staff continued
to meet with the parents until such time a manifestation determination meeting was required
due to a disciplinary change of placement. Following the district filing for an expedited due



process hearing, the parents and USD #437 were able to reach a settlement agreement
through mediation for the appropriate program to provide the student FAPE. USD #437 is
currently implementing this IEP.

Based on the foregoing, a violation of special education statutes and regulations is not
substantiated for failing review and revise the student’s IEP during the 2022-23 school year in
response to bullying incidents.

ISSUE FOUR: The USD #437, in violation of state and federal regulations implementing the
Individuals with Disabilities Education Act (IDEA), failed to train staff on de-escalation strategies
during the 2022-23 school year.

Positions of the Parties

The complainants alleged USD #437 did not provide staff with training in the proactive
strategies for working with the student and how to engage with him in positive way as well as
training to recognize his precursor behaviors and “triggers” during the 2022-23 school year.

The district staff reported they were trained not only in general principals of de-escalation and
crisis prevention / intervention but also specifically on the student’s IEP and BIP. These
trainings occurred prior to the school year starting and involved meeting with previous school
staff as well as the on-going review and clarification of procedures and practices related to
implementing the IEP and BIP

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with the
parent and staff in USD #437.

The findings of Issue Two and Three are incorporated herein by reference.

The BIP states, “Staff need to be trained in the proactive strategies for working with the student
and how to engage with him in positive ways. They also need to be trained to recognize his
precursor behaviors and "triggers”.



The BIP lists the following proactive strategies that staff should use to prevent problem
behaviors:

e Adults new to working with the student should work to establish a
connection/relationship with him

e Zones of Regulation training and practice

e Proactive plans for a substitute teacher is in his classroom

e Break card system to request a break nonverbally

e Reinforcement system with daily behavior data tracking

e Structured and visual schedule of his day with preparation and/or coaching regarding
anticipated changes as well as stressful or exciting events

e Social Skills curriculum in the resource room to learn and practice skills such as
expected / unexpected behaviors, perspective taking, active listener skills, scaling the
size of the problem, social awareness and adaptability

e Additional lessons/coaching regarding engaging in positive interactions with peers, how
to appropriately engage with peers and adults, and how to appropriately disagree with
peers and adults

e Stating expectations and ensuring the student is aware and understands these clearly

e Activities to practice expectations that include movement that is rhythmic, repetitive,
and patterned

e Using visual representations of expectations and identifying his energy as high, low, or
in between

e Using the language of high, low, and in between to describe his energy. For describing
boundaries, it is framed as “busting boundaries vs respecting boundaries”; the word
“pause” is used when expectations and boundaries are challenging and a break is
needed to reset.

e [f stimming behavior is becoming loud or otherwise disruptive, let the student know his
options for an alternative location

e Humor and conversation about the student's preferred topics (currently hamsters) can
be good ways to redirect his attention and de-escalate a situation.



Based on interviews and documentation, the chart below shows the training provided to the

staff at Farley Elementary School during the 2022-23 school year:

Date Training Details Staff Included
Provided
8/5/22 | Basic De- All school based mental health staff Social worker, school
Escalation | were provided training on basic de- psychologist and
escalation strategies and practices. elementary school
principal at Farley
Elementary School
8/8/22 | Tier 1 All staff were trained on the school- All Farley Elementary
Behavior wide behavior system which focuses School staff
Plan on explicitly teaching expectations,
actively monitoring student behavior,
providing positive reinforcement, and
using proactive strategies to prevent
escalation.
8/8/22 | Zones of Staff were trained on how to All Farley Elementary
Regulation | implement Zones of Regulation to help | School staff
students identify their feelings and
learn strategies to self-regulate. The
expectation is that all classrooms start
their day with individual student check-
ins and morning meetings as a way to
help students mentally prepare for the
day.
8/8/22 | Special Special education teachers met with All Farley Elementary
Education classroom teachers and support staff | School staff
IEP to go over details of student
Overview accommodations/BIPs, and IEP goals.




Date Training Details Staff Included
Provided
8/8/22 | Student’s The student’s new Farley Elementary The Dean of Behavioral
Team School staff met with Wanamaker Services. the Wanamaker
Meeting Elementary School staff to discuss his | Elementary School
transition to new building and how to | principal and school
implement the BIP and IEP. psychologist, and the
Farley Elementary School
special education teacher,
fifth grade classroom
teacher, social worker. and
school psychologist.
9/26/22 | Crisis Comprehensive, full day training from | Farley Elementary School
Prevention | Crisis Prevention Institute in behavioral | social worker
and de-escalation and crisis response
Intervention
(CP1)
Training
10/4/22 | CPI Training | Comprehensive, full day training from | Para educator assigned to
Crisis Prevention Institute in behavioral | work with the student at
de-escalation and crisis response Farley Elementary School

In addition, USD #437 reported multiple meetings with parents and school staff between
August and November 2022 to specifically review procedures and practices related to

implementing the student’s IEP and BIP with fidelity. These discussions and clarifications are
considered individualized ongoing training for school staff who worked with the student on a
regular basis.

Applicable Regulations and Conclusions

Again, federal regulations implementing the IDEA at 34 C.F.R. 300.323(c)(2) require school
districts to ensure that as soon as possible following the development of the IEP, special
education and related services are made available to the child in accordance with the child's
IEP. In addition, state regulations implementing the Kansas Special Education for Exceptional
Children Act at K.A.R. 91-40-19(a) require each school district, teacher, and related services
provider to provide special education and related services to the child in accordance with the
child's IEP.



In this case, interviews and documentation support a finding that USD #437 did provide
appropriate training for the school staff working with the student. Training on the general
theory and practice of de-escalation was provided as well as training specifically focused on the
student’s IEP and BIP. When the student's behavior continued to increase in frequency and
severity, USD #437 responded appropriately by meeting to specifically review and clarify the
procedures and practices being used to implement the student's IEP.

Based on the foregoing, a violation of special education statutes and regulations is not
substantiated for failing to implement the student’s Individualized Education Plan (IEP), and BIP
by not providing the required training to staff during the 2022-23 school year.

Corrective Action

Information gathered in the course of this investigation has substantiated noncompliance with
special education statutes and regulations. Violations have occurred in the following areas:

A. Federal regulations implementing the IDEA at 34 C.F.R. 300.323(c)(2) which
require school districts to ensure that as soon as possible following the development
of the IEP, special education and related services are made available to the child in
accordance with the child’'s IEP. In addition, state regulations implementing the
Kansas Special Education for Exceptional Children Act at K A.R. 91-40-19(a) require
each school district, teacher, and related services provider to provide special
education and related services to the child in accordance with the child’s IEP.

In this case, interviews and documentation found the USD #408 failed to provide the special
education staff support in the general education setting for Student A for 25 minutes per day
for 84 days during the first semester of the 2022-23 school year resulting in Student A not
receiving a total of 35 hours of specialized instruction required by the April 13,2022 IEP. In
addition, Student B was not provided with 90 minutes per day for 84 days during the first
semester of the 2022-23 school year resulting in Student B not receiving a total of 126 hours
of specialized instruction required by the August 24, 2022 IEP amendment. In addition,
Student A's IEP accommodation for using regulation tools and strategies until the student has
regained emotional control was not implemented during the incident that occurred on
September 15, 2022.



Based on the foregoing, USD #437 is directed to take the following actions:

1)

Within 30 calendar days of the date of this report, USD #408 shall submit a written
statement of assurance to Special Education and Title Services (SETS) stating that it will:

a) Comply with federal regulations implementing the IDEA at 34 C.F.R. 300.323(c)(2) which
require school districts to ensure that as soon as possible following the development of
the IEP, special education and related services are made available to the child in
accordance with the child’s IEP.

No later than February 20, 2023, USD #437 shall contact TASN to request that TASN
conduct a training for the special education staff, school psychologist, social worker, and
administrators at Farley Elementary School regarding the IDEA requirements related to
individualized accommodations and modifications for students with disabilities. No later
than five days after the completion of the TASN training, USD #437 will provide SETS with a
copy of the sign-in sheet documenting who received this training as well as the name and
credentials of the person who provided the training. In addition, USD #437 will provide
SETS with any handouts and/or a copy of the presentation.

No individual corrective action is ordered regarding the failure to implement the IEP as
written because the IEP team met on November 21, 2022 and agreed to make significant
changes in services and a substantial change of placement for the student in order to
provide FAPE to the student.

Further, USD #437 shall, within 10 calendar days of the date of this report, submit to
Special Education and Title Services one of the following:

a) astatement verifying acceptance of the corrective action or actions specified in this
report;

b) a written request for an extension of time within which to complete one or more of the
corrective actions specified in the report together with justification for the request; or

C) written notice of appeal. Any such appeal shall be in accordance with KA.R. 91-40-
51(f) as described below.



Right to Appeal

Either party may appeal the findings or conclusions in this report by filing a written notice of

appeal with the State Commissioner of Education, ATTN: Special Education and Title Services,
Landon State Office Building, 900 SW Jackson Street, Suite 620, Topeka, KS 66612-1212. The
notice of appeal may also be filed by email to formalcomplaints@ksde.org. The notice of

appeal must be delivered within 10 calendar days from the date of this report.

For further description of the appeals process, see Kansas Administrative Regulations 91-40-
51(f), which can be found at the end of this report.

Nancy Thomas, M.Ed., Complaint Investigator

K.A.R. 91-40-5(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions of a compliance
report prepared by the special education section of the department by filing a written notice of
appeal with the state commissioner of education. Each notice shall be filed within 10 days from
the date of the report. Each notice shall provide a detailed statement of the basis for alleging
that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three department of education
members shall be appointed by the commissioner to review the report and to consider the
information provided by the local education agency, the complainant, or others. The appeal
process, including any hearing conducted by the appeal committee, shall be completed within
15 days from the date of receipt of the notice of appeal, and a decision shall be rendered
within five days after the appeal process is completed unless the appeal committee
determines that exceptional circumstances exist with respect to the particular complaint. In
this event, the decision shall be rendered as soon as possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires corrective action by an
agency, that agency shall initiate the required corrective action immediately. If, after five days,
no required corrective action has been initiated, the agency shall be notified of the action that
will be taken to assure compliance as determined by the department. This action may include
any of the following:

(A) the issuance of an accreditation deficiency advisement;

(B) the withholding of state or federal funds otherwise available to the agency;
(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph (f)(2)
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KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #204
ON JANUARY 17, 2023
DATE OF REPORT FEBRUARY 17, 2023

This report is in response to a complaint filed with our office on behalf of the student by
his parents, Mother and Father. In the remainder of the report, the student will be
referred to as “the student.” It should be noted that due to his adoption, his name is in
the process of being legally changed from Nolan Clark to Jaxon Clark. The student's
mother is Mother and in the remainder of this report they will be referred to as “the
mother,” “the parent” or “the complainant.” Father will be referred to as “the father.”
Together, Mother and Father will be referred to as “the parents” or “the complainants.”

The complaint is against USD #204, Bonner Springs Edwardsville Public Schools. It is
noted that Wyandotte Special Education Cooperative provides special education
services for USD #204, Bonner Springs Edwardsville Public Schools. In the remainder of
the report,” the “school,” the “district,” “the cooperative” and the “local education agency
(LEA) shall refer only to USD #204.”

The Kansas State Department of Education (KSDE) allows for a 30-day timeline to
investigate a child complaint and a complaint is considered to be filed on the date it is
delivered to both the KSDE and to the school district. In this case, the KSDE initially
received the complaint on January 17, 2023 and the 30-day timeline ends on February
17,2023.

Investigation of Complaint

Donna Wickham and Gwen Beegle, Complaint Investigators, contacted the parents by
telephone on January 20, 2023 and January 23, 2023 to clarify the issues of the
complaint. Two calls were made as the district had asked for a second meeting to
complete the student’s IEP. Gwen Beegle interviewed the parent on February 9, 2023.

The following other persons were interviewed:

e Rebecca Lambert-Lugo, Special Education Coordinator #204 on February 3, 2023



Stefani Drieling, Principal, McDanield Preschool Center, USD #204 on February 3.

2023. Follow up interview on February 7, 2023

e Ja'Kyra Lawrie, Director, Wyandotte Special Education Cooperative on February 3,
2023

e Kathy Otto, Advocate, Advocacy in Motion on February 6, 2023

e Kimberly Bolewski, School Nurse, #204 on February 6, 2023

e Kathy Otto, Advocate, Advocacy in Motion on February 6, 2023

e Jessica Levin, Phoenix Home Care on February 9, 2023

In completing this investigation, the Complaint Investigator reviewed documentation
provided by the complainant and district. Although additional documentation was
provided and reviewed the following materials were used as the basis of the findings
and conclusions of the investigation:

e Email from Robin (Waunita) Smotherman, Secretary, USD 204 to the mother
dated March 23,2022 at 11:19 am

e Email from the mother to Ms. Smotherman dated April 13,2022 at 11:19 am

e Email from Ms. Smotherman to the mother dated April 14, 2022 not time
stamped

e Email from Rebecca Lambert-Lugo, Special Education Coordinator #204 to the
mother on August 22, 2022 at 12:49 pm

e Prior Written Notice for Evaluation or Reevaluation and Request for Consent
(PWN) dated September 1, 2022 and signed by parent on September 8, 2022

e Notice of Meeting (NOM) dated December 13, 2022

e Exchange of Information Request by the district for Playabilities dated December
13,2022

e Unsigned Procedural Safeguards to Protect Parents Rights checksheet, dated
January 6, 2023

e |Initial Evaluation/Eligibility Report dated January 6, 2023, with these appended
individual reports: WCSEC Occupational Therapy Evaluation by Rachel Arnold,
Cincinnati Children's Neuropsychological Report by Thea Quinton (dated
4/26/22), WCSEC Comprehensive Psychoeducational Report by Roddajia Turner,
WCSEC Feeding and Swallowing Assessment by Melanie Dunn Coate, Evaluation
Information by Kellie Bezio.

e Draft Individualized Education Plan (IEP) dated January 6, 2023

e |EP Meeting Notes and Summary dated January 6, 2023

e Prior Written Notice for Identification, Initial Services, Placement, Change in
Services, Change of Placement and Request for Consent dated January 13, 2023



e The district's response to the complaint allegations dated February 1, 2023

e Email from Dr. Lawrie (Director, Wyandotte Comprehensive Special Education
Cooperative) to Kansas Special Education Investigators dated February 3, 2023 at
5:04 pm

e Email from Ms. Lambert-Lugo to Kansas Special Education Investigator dated
February 10, 2023 at 1:21 pm

Background Information

This investigation involves a 4-year-old student who was referred for an initial special
education evaluation by his parents in spring 2022. He has been medically diagnosed
with Shwachman Diamond Syndrome, a complex syndrome characterized by enzyme,
growth, digestive, skeletal, and bone marrow problems and associated with intellectual
delays, behavioral problems, and autism. The student was treated with bone marrow
transplant at age 13 months and according to the parent, he was hospitalized for about
a year and a half for his bone marrow transplant and other health conditions. He has
been cared for at home by his parents with the support of outpatient nursing, physical
therapy, speech language therapy, and occupational therapy services. He has a feeding
tube through which he receives 60% of his nutrition, and his eating by mouth is limited
by sensory processing and digestive issues. Administration of his several medications is
through the feeding tube. According to his parents, he has been medically diagnosed
with Pica and Sensory Processing disorder. He has been medically diagnosed with
Attention Deficit/Hyperactivity Disorder (ADHD), Combined Presentation. The student
has delays in language, motor skills, cognition, and adaptive behavior, according to his
Cincinnati Children’s neuropsychological report. The report also documents his
impulsivity and hyperactivity, and suggests that the student should be formally evaluated
for autism because he “shows several characteristics associated with a diagnosis of
Autism Spectrum Disorder (ASD). According to the parent, on February 10 University of
Kansas specialists diagnosed the child with ASD level 3, global developmental delays,
speech and language receptive processing disorder and confirmed the prior ADHD
combined type diagnosis.

ISSUE ONE: The USD #204, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
complete a comprehensive special education evaluation for a child with a
suspected disability within timelines.



Positions of the Parties

The complainant alleged that the district failed to complete relevant elements of the
evaluation within the 60-day time frame. The parents contacted the district via email in
the spring of 2022 for enrollment into McDanield Preschool Center. They were informed
that the evaluation should be delayed until the beginning of the fall session.

The district responded that the parents and district agreed to conduct the evaluation
beginning of the 2022-2023 school year and therefore provided a Prior Written Notice at
the beginning of the school year. The USD #204 school calendar was used to determine
the timeline, counting Mondays through Thursdays when the preschool is in session.
Parent consent was acquired on September 8, 2022 and the eligibility meeting was held
on January 6, 2023, on day 55 of that timeline.

Findings of the Investigation

The parent reported that she contacted the school for enroliment and evaluation in
March, 2022 or earlier in the year.

The parent reported that the district requested student enrollment in the district in
order to begin the evaluation in a telephone conversation with the parent on or about
March, 2022.

An email from the parent to the district on April 13, 2022 stated, “l would like to get the
student’s paperwork in this week, possibly next for enrollment so he can still have time
to be evaluated before the end of the year.”

The district responded to the parent on April 14, 2022, “the evaluation team believes
the student would be better served to have him begin his evaluation at the beginning of
next school year. They don't feel that with the number of days remaining this school year
would allow them to complete the evaluation.”.

The district and coop staff agree that they had reason to suspect the child was a child
with a disability and waived a child find screening to agree to conducting a special
education evaluation.

According to Ms. Lambert-Lugo's recollection with family about the evaluation request
was that the parent requested that the evaluation occur early in the 2022-2023 school



year due to the parent’s health or Covid concerns. She interpreted that discussion was
in effect a withdrawal of the parent’s request for the evaluation at that time.

Ms. Dreiling reported that when the parent made the request for the evaluation in April
there were no available April appointments and the May evaluation schedule was
reserved for those students attending summer school. Thus, the PWN for evaluation
was delayed till the next school year.

The district provided a Prior Written Notice (PWN) for evaluation September 1, 2022, and
the parent signed and returned it on September 8, 2022

The district provided a Notice of Meeting (NOM) for the January 6, 2023 eligibility and IEP
planning meeting to the parent on December 13, 2022

The initial Eligibility and IEP development meeting was held on January 6, 2023

Applicable Regulations and Conclusions

The 60-school-day timeline for evaluation began when the district received written
parental consent to conduct the initial evaluation (34 C.F.R. 300.301(c) and K.A.R. 91-40-
8(f)). The district must then provide the parent with a Prior Written Notice, either
proposing to conduct the requested evaluation or refusing to conduct the requested
evaluation (K.S.A. 72-3430(b)(2); 34 C.F.R. 300.304(a)). Under most circumstances, the
Kansas State Department of Education considers 15 school days to be a reasonable
time in which to respond to a parent’s request for an evaluation.

In this case the parent provided an email dated April 13, 2022 showing that she
requested a special education evaluation along with enrollment information. The district
responded on April 14, 2022 to the email stating that an evaluation would be completed
the following school year. This demonstrates that the district accepted the parent's
written request as a request for a special education evaluation and the district's
consideration of her request should have started April 13, 2022.

It is noted that the district and parent agreed that the start of the evaluation could begin
the following school year and once the parent consent was obtained the district did
complete the remaining steps of evaluation within 60 days. The violation was in not
providing a Prior Written Notice agreeing to conduct the evaluation to the parentin a
reasonable timeframe (15 school days per KSDE) and advising the parent to provide
consent the following school year.

5



Based on the foregoing, according to IDEA and Kansas special education regulations it is
substantiated that the district failed to respond to the request for the parent’s request
for a special education evaluation when originally requested in writing to meet the 60
day timeline for evaluation.

ISSUE TWO: The USD #204, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
secure parent approval to conduct an evaluation for special education and
related services.

Positions of the Parties

The complainant alleged that the district did not ask for consent when attempting to
schedule the observational component of the evaluation, as stated in Issue One.
Additionally, the parents alleged that they did not receive procedural safeguards.

The district responded, “as evidenced by the signed consent form, parent consent to
conduct the evaluation was obtained on 9/8/22." They further responded that it is their
routine practice to provide procedural safeguards when sending out the Prior Written
Notice to request consent for evaluation.

Findings of the Investigation
The findings of Issue One are incorporated herein by reference.

The following findings are based upon a review of documentation and interviews with
the parent and staff in USD #204.

The parent reports she did not receive a copy of the procedural safeguards following
her request for an evaluation on April 13, 2022

The district reported that it is their practice to provide procedural safeguards to parents
when providing the PWN responding to a special education evaluation request.

The PWN dated September 1, 2022 consenting to conduct an initial special education
evaluation has a paragraph explaining the importance and rights of Procedural
Safeguards to Protect Parent's Rights. Review of the document does not show a check
box or any indication the Procedural Safeguards were provided with the PWN.



The January 6, 2023 IEP documents the parents received Parental Rights: 09/08/2022

In the interview the parent reported she does not have a copy of the Procedural
Safeguards.

Applicable Regulations and Conclusions

According to 34 C.F.R. 300.300(a) and K.A.R. 91-40- 27(a)(1) the school must obtain
informed consent from the parent of the child before conducting the evaluation.
Further, parents must be provided procedural safeguards to help the family understand
the process. Upon referral or parent request for an initial evaluation, regardless of the
source, the first action the school must take is to provide the parents, or the adult
student, a copy of the Parent Rights Notice (procedural safeguards) available to them
(KS.A. 72- 3430(e); 34 C.F.R. 300.503).

It is found that the district did obtain consent from the parents prior to conducting the
evaluation as documented in the signed Prior Written Notice for Identification, Initial
Services, Placement, Change in Services, Change of Placement, and Request for Consent
dated September 1, 2022.

It is further found that it is more likely than not that at the January 6, 2023 IEP draft
Procedural Safeguards were available. However, since the parent reports that the
Procedural Safeguards were not received, whether previously provided or not, the
district should provide the Procedural Safeguards to the parents as soon as possible.

As found in Issue 1, the parent made a written request for evaluation on April 14, 2022
and according to regulation the Procedural Safeguards should have been provided with
a Prior Written Notice and Procedural Safeguards within 15 days of the April 14, 2022
evaluation request. Even when the district did provide a Prior Written Notice proposing
an initial evaluation on September 1, 2022, there is no documentation that the Notice of
Procedural Safeguards were provided to the parent at that time, other than the district
stating it is their routine practice to provide Procedural Safeguards when proposing an
initial evaluation.

Therefore, based on the foregoing, and the ruling in Issue 1 according to 34 C.F.R.
300.300(a) and K.A.R. 91-40- 27(a)(1) it is substantiated that the district failed to provide
procedural safeguards when responding to an evaluation request by a parent.



ISSUE THREE: The USD #204, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
provide parent input into the evaluation process.

Positions of the Parties

The complainant alleged that the district did not involve them as team members in
planning the initial evaluation when reviewing the records and determining what further
assessments to conduct. The parent asserted that their concerns for the student’s
health and safety and their current outpatient services were not equally considered.

The district responded that “throughout the evaluation documentation, parent input was
included in the process. The parent was involved in completing a developmental history,
the parent rating scales of the BASC and the parent portion of the Vineland Adaptive
Behavior scales with the school psychologist, the pediEAT through interview with the
feeding specialist, the sensory Processing measure with the occupational therapist, and
assisted the classroom teacher in completing the AEPS. Additionally, the parent
provided medical reports from Cincinnati Children’s which are included in the file.”

Findings of the Investigation

The findings of Issues One and Two are incorporated herein by reference.

The following findings are based upon a review of documentation and interviews with
the parent and staff in USD #204.

The parent reported she had conversations with the district beginning early in 2022
about the child's medical, behavior, social, and developmental history prior to making a
request for an evaluation.

As noted in the findings of Issue One the Parent made a request for evaluation April 13,
2022.

As noted in the April 14, 2022 email the district responded that they would like to wait
until next fall to conduct the evaluation due to scheduling times and the parent agreed
to wait until the beginning of the 2022-2023 school year

The September 1, 2022 PWN stated,



Based upon a review of existing data (if appropriate), the IEP team (including the

parent), is proposing to conduct an initial evaluation of your child. Information

will be collected in the areas checked on the following page that provide relevant
information that directly assists the team in determining: - whether your child is a

child with an exceptionality and the educational needs of your child; - the present

levels of academic achievement and related developmental needs of your child;

and - whether your child needs special education and related services.

The September 1, 2022 Prior Written Notice proposed the following evaluation plan and

the parent signed consent on September 8, 2022.

Existing Data Evaluation

Vision X

Hearing X

Health/Motor X X
Social emotional/Behavioral X X
General intelligence X X
Communication X X
Adaptive X X
Sensory X X
Feeding X X
Nursing/School Health X X

The district reported that as part of the evaluation they collected data from parent in

each of these areas during the evaluation: developmental history and background

information, interview for Occupational Therapy Evaluation including the Sensory

Processing Measure-Preschool, Parent Rating Scale of the Assessment Evaluation and

Programming System for Infants and Children Il (AEPS), Vineland Adaptive Behavior

Scales Ill, PediEAT for Feeding and Swallowing Assessment, School Health Information

sheet for enrollment.
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The parents and district agree that the parents contributed information to the
developmental and medical history of the student, that the parents were interviewed,
and that the parents completed parent portions of assessment instruments used in the
evaluation as part of the evaluation process.

Applicable Regulations and Conclusions

The Kansas and federal regulations were written to recognize the importance of
including families in many phases of the special education evaluation process.

Once the referral is made the district is obligated to review existing data to determine if
the child has a suspected disability. The review of existing data, as part of the evaluation,
may be conducted without a meeting with the parents KA.R. 91-40-27(e);, 34 C.F.R.
300.300(d)(1)). The purpose of reviewing existing data is to identify what additional data,
if any, are needed to determine: a. if the child is a child with an exceptionality; b. whether
the child needs special education and related services; c. the educational needs of the
child; d. the present levels of academic achievement and functional performance
(related developmental needs) of the child; and e. whether any additions or
modifications to the special education and related services are needed to enable the
child to meet the measurable goals set out in the IEP and to participate, as appropriate,
in the general education curriculum. (K.S.A. 72-3428(i)(2); KA.R. 91-40-8(c); 34 C.F.R.
300.305(a)(2)) Once the team determines that an evaluation is warranted, parent
consent should be obtained for the evaluation using a Prior Written Notice that includes
a statement of the right of the parents to request additional assessments to determine
whether the child is a child with an exceptionality.

Further, according to 34 C.F.R. 300.301 and K.A.R. 91-40-8 during the initial evaluation
each agency shall ensure that members of the IEP team comply with the following: (1)
review existing evaluation data, including the following: (A) evaluations and information
provided by the parent; (B) classroom-based observations; and (C) observations by
teachers and related services providers. (2) On the basis of that review and input from
the child’s parent, the evaluation team shall identify what additional data, if any, is
needed.

It is found that the district made the decision to evaluate the student based on input
from the parent during ongoing conversations both prior to and after the parent's
request for the evaluation. Further, the parent signed the consent to evaluation based
on the September 1, 2022 PWN and did not request additional areas of evaluation.
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Based on the foregoing, according to IDEA and Kansas special education regulations it is
not substantiated that the district failed to allow parent input into the evaluation
process.

ISSUE FOUR: The USD #204 in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to

conduct a comprehensive evaluation that addresses the specific concerns of the
child.

Positions of the Parties

The complainant alleged that the district did not consider their concerns regarding the
student’s problem behavior, including unsafe impulsivity, hyperactivity, and pica in the
initial evaluation. While the parent provided input and outside reports into the
evaluation process, this information was not addressed in the evaluation and therefore
was not addressed in the draft IEP. Instead the district documented it and stated they
would address these concerns if they surfaced in the school setting. Further, when
asked about how long they would take to be addressed if they occurred in the school
setting, they were told 4-6 weeks so the district could conduct a functional behavior
assessment. The parent stated the outside documentation provided showed the
behaviors. Coupled with the potential danger of these behaviors the parents expressed
concern with not addressing them in the student's IEP, rather than waiting to see if they
emerged. Prior to the January 23, 2023 meeting, the parents provided the PT, OT, and
SPL assessments from Playabilities, which document elopement and unsafe behavior in
one-to-one therapy appointments. In the meeting on January 23, 2023, the parent
requested a safety plan or a Behavioral Intervention Plan (BIP) to assure the child's
behavioral needs are addressed during school attendance.

The district responded that “a comprehensive evaluation was completed in all areas for
which consent was obtained, including: health, fine motor, gross motor, feeding;
social/emotional, adaptive skills, sensory; cognitive; communication.” The district stated
that the observations at school that were conducted during the evaluation indicated no
problems. They stated that the evaluation was comprehensive and resulted in finding
the child eligible for special education and related services as a student with
developmental disabilities and an appropriate initial IEP was developed for the student.
If problems the parent expressed concern for occur during school attendance, the team
would address them. The preschool center has the structure of a student improvement
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team, frequent team meetings, and a behavior specialist available if needed. The district
stated that if the preschool program’s regularly provided program interventions did not
address the student's behavior, they would initiate a Functional Behavior Assessment
(FBA). The estimated time for an FBA is 4 to 6 weeks.

Findings of the Investigation

The findings of Issues One, Two, and Three are incorporated herein by reference.

The following findings are based upon a review of documentation and interviews with
the parent and staff in USD #204.

The Evaluation Report Draft, dated January 6, 2023 shows that the undated Playability
report was not referenced as reviewed as existing data in any of the areas of evaluation
and the April 26, 2022 Cincinnati Children's Neuropsychological Report was referenced
as reviewed in the Health/Motor and Nursing/School Health areas, but none of the
remaining areas. Further, although evaluation was planned for Nursing/School Health no
evaluation was reported, only interview and review of the April 26, 2022 Cincinnati
Children's Neuropsychological Report were conducted.

PWN proposed areas of January 6, 2023 Evaluation
evaluation and data Report data provided
collection plan
Existing Evaluation
Data
Vision X Background information
described existing data
Evaluation via OT evaluation
Hearing X Background information
described existing data
Health / X X evaluation, interview,
Motor observation, no reference to
Playability report review
Social X X evaluation, interview,
emotional / observation, no reference to
Behavioral Playability or Cincinnati report
review
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PWN proposed areas of
evaluation and data

collection plan

Existing
Data

Evaluation

January 6, 2023 Evaluation
Report data provided

General
intelligence

X

evaluation, interview,
observation, no reference to
Playability or Cincinnati report
review

Communic
ation

evaluation, interview,
observation, no reference to
Playability or Cincinnati report
review

Adaptive

evaluation, interview,
observation, no reference to
Playability or Cincinnati report
review

Sensory

evaluation, interview,
observation, no reference to
Playability or Cincinnati report
review

Feeding

evaluation, interview,
observation, no reference to
Playability or Cincinnati report
review

Nursing /
School
Health

interview, observation, no
reference to Playability or
Cincinnati report review

No Evaluation reported

At the January 6, 2023 Evaluation Eligibility meeting the parent reported that the safety
concerns regarding the student's pica, hyperactivity, and impulsivity described in the
April 14,2022 Cincinnati Children's Neuropsychological Report and undated Playabilities

report were not addressed in the evaluation.

At the January 6, 2023 Evaluation Eligibility meeting the district stated that the evaluation

included observations that were representative of the student's current behavior and
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that if the behaviors emerged the district would respond according to the district
procedures.

The parent reported that she did not think the evaluation was complete as it did not fully
consider the imminent safety risk to her child as described in the outside reports with
such limited observation.

The parent requested a one-to-one paraprofessional as a compromise to ensure her
child’s safety.

The parent and district report that the parent did not agree to initial placement and the
proposed IEP and did not sign the initial consent to implement the draft January 6, 2023
IEP.

The district provided the PWN dated January 6, 2023 refusing a parent-requested one-
to-one paraprofessional on January 13, 2023 via DocuSign. The reason for refusal and
other options offered included that “the team does not have the data to support the
need for a one-to-one paraprofessional. The proposed IEP addresses the identified
medical and social-emotional needs in the least restrictive environment. . . The LEA has
determined based on the initial evaluation the proposed services are in the least
restrictive environment and have been appropriately calculated to meet his needs at
this time.”

The district and parent agreed to a meeting on January 23, 2023 to resolve the issues
and complete the IEP for the child.

The district and parent as well as the meeting notes from the January 23, 2023 meeting
show the parent refused the January 6, 2023 draft IEP and walked out of the meeting.

Applicable Regulations and Conclusions

The initial evaluation must include a variety of assessment tools and strategies to gather
relevant including information provided by the parent, that may assist in determining
whether the child is an exceptional child, the educational needs of the child, and the
content of the child's IEP (K.S.A. 72-3428(b)(1); 34 C.F.R. 300.304(b)(ii)).

It is acknowledged that the district only needs to consider the outside reports and are
under no obligation to implement the recommendations made by the outside
evaluation team.
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Review of the documents and interview found that the district fulfilled its obligation to
plan a comprehensive evaluation to determine that the child was eligible to receive
special education and related services.

However, the evaluation plan was not fully completed. The evaluation plan in the
September 1, 2022 PWN and consented to by the parent on September 8, 2022
proposed record review and evaluation for the Nursing/School Health area. There is no
record evaluation was conducted and there is not a section in the January 6, 2023 report
describing the findings.

As well, the outside Playabilities and Cincinnati reports provided contradictory
information to the evaluation findings presented in the January 6, 2023 evaluation
report, but were not contained in the evaluation report.

While not including information from the outside reports did not impact the team’s
ability to make decisions about eligibility for special education and related services it
should have been available in the evaluation report to be considered in developing an
appropriate IEP for the student.

Based on the foregoing, according to IDEA and Kansas special education regulations it is
substantiated that the district did not conduct a comprehensive evaluation due to the
lack of the Nursing/School Health Evaluation and consideration of the outside April 14,
2022 Cincinnati Children's Neuropsychological Report and undated Playabilities reports.

Corrective Action

Information gathered in the course of this investigation has substantiated
noncompliance with special education statutes and regulations. A violation occurred in
the following areas:

A. Federal regulations at 34 C.F.R. 300.301(c) and K.A.R. 91-40-8(f) specifies the initial
evaluation is to be completed within the 60-school-day timeline.

In this case, the evidence supports the finding that USD #204 did not complete the
student’s initial evaluation within the 60-school-day timeline due to not providing a Prior
Written Notice to the parent in April 2022 when the parent made a written request.
Documentation and Interview, document this. It is noted that the parent and district
agreed to delay the evaluation to the beginning of the 2022-2023 school year in spite of
the noncompliance.
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B. Federal regulations at 34 C.F.R. 300.503 and K.S.A. 72-3430(e) specifies that parents
must be provided with Procedural Safeguards upon initial referral or parent request for
evaluation.

In this case, interview and documents do not show that USD #204 provided the parent's
Procedural Safeguards following the parent's April 14, 2022 request for an evaluation
nor with the September 1, 2022 PWN to request consent for evaluation.

C. Federal regulations at C.F.R. 300.304(b)(ii)) and K.S.A. 72-3428(b)(1) specify that the
initial evaluation must include a variety of assessment tools and strategies to gather
relevant functional, developmental and academic information, including information
provided by the parent, that may assist in determining the educational needs of the
child, and the content of the child's IEP.

In this case, interview and documents show that USD #204 failed to include any
Nursing/School Health evaluation or findings in the January 6, 2023 evaluation plan.
Further, information provided by the parent, specifically the April 26, 2022 Cincinnati
and undated Playabilities reports were not addressed in the January 6, 2023 Eligibility
Evaluation Report except for referencing the agencies as providing past services.

Based on the foregoing, USD #204 is directed to take the following actions:

1. Within 15 calendar days of the date of this report, USD #204 shall submit a
written statement of assurance to Special Education and Title Services (SETS) stating that
it will comply with state and federal regulations implementing the Individuals with
Disabilities Education Act (IDEA) at

a. 34 CF.R.300.301(c) and K.A.R. 91-40-8(f) by responding to a parent’s written
request for a special education evaluation, completing initial evaluations, and if
the child is eligible, to develop and implement an IEP within the required 60-
school-day timeline, unless the district has obtained written parental consent to
an extension of time.

b. 34 C.F.R.300.503 and K.S.A. 72-3430(e) by providing the notice of procedural
safeguards to parents in response to a parent requesting an initial special
education evaluation.

c. C.F.R.300.304(b)ii)) and K.S.A. 72-3428(b)(1) by gathering information provided
by the parent that may assist in determining the educational needs of the child
and the content of the child's IEP.
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2. Further, by April 1, 2023 USD #232 will complete the following: (1) submit a
written statement of assurance to Special Education and Title Services (SETS) that the
district's practices and procedures for initial evaluation and parent communications
have been reviewed and revised as appropriate to be responsive and compliant with
evaluation procedures , including informing parents of their procedural safeguards as
part of the Individuals with Disabilities Education Act (IDEA) and the Kansas Special
Education for Exceptional Children Act; (2) if the district has a tracking system to comply
with the timelines for the special education evaluation process, it will provide a written
description of that system to SETS; (3) If the district does not currently have a tracking
system to comply with the timelines for the special education evaluation process, then
one will be created, and a written description of that system will be sent to SETS.

3. Further, by March 1, 2023 USD#204 shall do all of the following: (a) amend the
January 6, 2023 Eligibility Evaluation report to include the missing Nursing/School Health
information and determine what of the outside reports provided by the parent, notably
the undated Playabilities and April 26, 2022 Cincinnati Children’s neuropsychological
report, should be included in the Eligibility Evaluation report to ensure the team has
complete information about the educational needs of the child to write the present
levels of academic achievement and functional performance (related developmental
needs) to determine whether any additions or modifications to the special education
and related services are needed in the IEP; (b) notify SETS that this action has been
completed, and (¢) schedule an IEP meeting to consider the missing information
specified in paragraph 3(a) to determine whether additional supports of services are
needed and should be added to this student’s IEP and, within five school-days of that
meeting, notify SETS of the results of that meeting.

Right to Appeal

Either party may appeal the findings or conclusions in this report by filing a written
notice of appeal with the State Commissioner of Education, ATTN: Special Education and
Title Services, Landon State Office Building, 900 SW Jackson Street, Suite 620, Topeka, KS
66612-1212. The notice of appeal may also be filed by email to
formalcomplaints@ksde.org The notice of appeal must be delivered within 10 calendar
days from the date of this report.

For further description of the appeals process, see Kansas Administrative Regulations
91-40-51(f), which can be found at the end of this report.
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Gwen P. Beegle, Complaint Investigator

Donna Wickham, Complaint Investigator

K.A.R. 91-40-5(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions of a
compliance report prepared by the special education section of the department by filing
a written notice of appeal with the state commissioner of education. Each notice shall be
filed within 10 days from the date of the report. Each notice shall provide a detailed
statement of the basis for alleging that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three department of
education members shall be appointed by the commissioner to review the report and to
consider the information provided by the local education agency, the complainant, or
others. The appeal process, including any hearing conducted by the appeal committee,
shall be completed within 15 days from the date of receipt of the notice of appeal, and a
decision shall be rendered within five days after the appeal process is completed unless
the appeal committee determines that exceptional circumstances exist with respect to
the particular complaint. In this event, the decision shall be rendered as soon as
possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires corrective action by
an agency, that agency shall initiate the required corrective action immediately. If, after
five days, no required corrective action has been initiated, the agency shall be notified of
the action that will be taken to assure compliance as determined by the department.
This action may include any of the following:

(A) the issuance of an accreditation deficiency advisement;
(B) the withholding of state or federal funds otherwise available to the agency;
(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph (f)(2)
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KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #260
ON JANUARY 26, 2023
DATE OF REPORT FEBRUARY 22, 2023

This report is in response to a complaint filed with our office by the complainant on
behalf of the student. Records show that the student prefers to be called the student
preferred gender pronouns are they/them/their. For the remainder of this report, the
student/The student will be referred to as “the student." The complainant will be
referred to as “the complainant.” The complainant is an Education Coordinator for St.
Francis Ministries, the agency charged by the Kansas Department for Children and
Families with the management of foster care for the student.

At the start of the 2022-23 school year, prior to being placed in a foster home within
USD #260 district boundaries, the student resided in a foster home located within the
boundaries of another school district and received special education services from that
district under an IEP. That district will hereinafter be referred to as "District A" USD
#260 will hereinafter be referred to as "District B."

Investigation of Complaint

Diana Durkin, Complaint Investigator, spoke by telephone with the complainant on
February 1,9, and 20, 2023. On February 9, 2023, the investigator spoke via telephone
with Ms. Dawn Gresham, Director of Special Services for District B. On February 4, 2023,
Gayle Nelson, Education Advocate for the student, gave written permission for the
investigator to share information with the complainant. The investigator spoke by
telephone with the advocate on February 9, 2023. On February 20, 2023, the
investigator spoke by telephone with William Tretbar, counsel for the district.

In completing this investigation, the complaint investigator reviewed the following

materials:
o Behavior Detail Report dated September 20, 2022
. IEP for the student dated September 22, 2022

. Behavior Detail Report dated November 15, 2022



County Police Department Incident Report dated November 15, 2022

Notice to Student of Proposed Long Term Suspension or Expulsion Notice (Pending
Manifestation Hearing for Disability) dated November 16, 2022

Email exchange dated November 29, 2022 between the student’s foster parent and
the director of special services for District B

Letter from Families Together, Inc. dated November 29, 2022 appointing the foster
parent as the Education Advocate for the student

Written Report of the Findings and Results of an Extended Term Suspension or
Expulsion Hearing dated December 2, 2022

Notice to the Student of the Results of a Suspension or Expulsion Hearing dated
December 2, 2022

Notice to Parents of the Results of a Suspension or Expulsion Hearing dated
December 2, 2022

Manifestation Determination Review dated December 2, 2022

Email dated December 6, 2022 from the director of alternative learning to the
director of special services for District B.

Email exchange dated December 6, 2022 between the foster parent and District B
staff, including the director of special services, the school psychologist, two social
workers, and the director of alternative learning

Email exchange dated December 7, 2022 between the director of special services
for District B and the foster parent

Email exchange dated December 7-8, 2022 between the school psychologist for
District B and the school psychology intern for District A

Email dated January 18, 2023 from the appointed Educational Advocate to the
director of special services for District B

Email dated January 19, 2023 from a Kansas State Department of Education (KSDE)
attorney to the complainant

Email dated January 24, 2023 from the complainant to the director of alternative
learning for District B

Email dated January 24, 2023 from legal counsel for District B to the assistant
superintendent for human resources for District B

Email dated January 25, 2023 from the director for alternative learning for District B
to the complainant

Letter dated February 13, 2023 from an attorney representing District B to the
Dispute Resolution Coordinator for KSDE

School Period Attendance Detail for District A covering the period between
September 20 and November 3, 2022



. Grade report for the student for District A for the first semester of the 2022-23
school year

Background Information

This investigation involves a 16 year-old student who was, at the start of the 2022-23
school year, enrolled in the 11th grade in the high school in District A. The student had
attended the same high school during the 2020-21 and 2021-22 school years. The
student had previously been determined to be eligible for special education services
under the category of Other Health Impairments and has been diagnosed with ADHD
and Oppositional Defiant Disorder (ODD).

During the 2021-22 school year, the student was enrolled in a combination of general
and special education classes. Due to behavioral issues with other students, the student
was placed in small classes in the special education environment in order to have
greater support. The student continued to skip class and hide in the building, failed
courses, and was required to attend summer school to make up core credits.

The student was often absent or tardy and failed all but one first semester class, earning
an "A" grade in American Literature/Composition. At the beginning of the 2022-23
school year, the district proposed that a Behavior Intervention Plan be put in place for
the student, but, according to a December 2, 2022 Manifestation Determination Review,
the student, the student’s then foster parents, and their case worker declined to allow
the plan to be implemented, although it is unclear whether the foster parents or the
case worker had the authority to make educational decisions for the student. The
student participated in modified core classes with para support and in only two general
education classes for the first semester of the school year.

The student and two sisters had all been placed in foster care and had resided together
for several years in the same foster home. In September of 2022, the decision was
made to remove the children from what had been an extended seven-year placement,
but the student was not moved from the home until October 28, 2022. While the
change of placement was pending, the student was given one 10-day out-of-school
suspension for possessing a vape cartridge containing THC.

During the month of November 2022, the student rotated through seven foster

placements, some within District A and some outside of the district. In order to try to
maintain some consistency for the student, the decision was made through the EBID
(Education Best Interest Determination) process that the student should continue to



attend school in District A. (A key provision of the EBID process is that children in foster
care should remain in their school of origin unless there is a determination that it is not
in their best interest to do so.) Because the student was not consistently living within
the district boundaries, the student often arrived at school late. The student continued
to skip classes once at school.

On November 15, 2022, the student assaulted another student who had reportedly told
friends that she was “going to beat [the student at the center of this complaint] up” after
a hallway “bumping” incident.

Issue
In her complaint, the complainant identified the following issue:

By refusing to enroll the student, the district has denied her a Free Appropriate
Public Education (FAPE).

Applicable Statutes and Regulations

Kansas statutes - laws passed by the Kansas State legislature - address a broad range of
areas from agriculture to elections to roads and bridges. Chapter 72 of the statutes is
entitled "Schools." That chapter contains more than 51 articles which address a broad
range of requirements related to the education of students in Kansas. Article 34 of
Chapter 72 focuses specifically on Special Education and contains provisions explicitly
designed to address topics related to the education of exceptional children.

In Article 3, at K.S.A. 72-3122(a), Kansas statutes state that any school-aged child has a
right to attend school in the district where he/she lives if: 1) the child lives with a
resident of the district who is the child's parent or the person acting as parent or 2) the
child lives in the district as a result of placement therein by a district court or by the
secretary for children and families (DCF) (emphasis added).

Under Article 61 - "Student Safety and Discipline” - at K.S.A. 72-6120 - Kansas statutes
state that a pupil who has been suspended or expelled from school by any district may
be refused admission to school in any other school district, regardless of residency, until
such time as the period of suspension or expulsion has expired.

However, Article 34 further informs this topic as it relates to exceptional students and
special requirements for that cohort of students. At K.S.A. 72-3410(a), the statute states



that each board of education shall assure that all exceptional children residing in the
school district who are in need of special education and related services - including
foster care children - are identified, located, and evaluated. At 72-3410(a)(2), the statute
requires each board to provide a free appropriate public education

e for exceptional children enrolled in the school district and for

e children with disabilities who are placed in a private school or facility by the school
district as the means of carrying out the board's obligation to provide a free
appropriate public education (FAPE) under this act and for

e children with disabilities who have been suspended for an extended term or expelled from
school. (Emphasis added.)

The statute does not require that an expelled student be enrolled in the district before
the board becomes responsible for providing a FAPE to the student.

While K.S.A. 72-6120 allows a Kansas district to refuse admission to a general education
child who has been expelled from another Kansas district, that restriction cannot apply
to a child with an IEP because that child continues to have educational rights even
during expulsion. Transfer provisions in both state and federal law establish special
requirements to ensure the implementation of an exceptional child's IEP. Applying
K.S.A. 72-6120 to all students ignores explicit statutory requirements intended to ensure
that students with disabilities are provided a FAPE within the district in which they
reside.

At K.S.A. 72-3433, the statutes allow for changes in placement for a student with a
disability (in this case, expulsion) as a disciplinary consequence for certain behaviors.
The statute requires, at KS.A. 72-3433(b), that a student with a disability whose
placement has been changed must continue to receive educational services so as to
enable the child to continue to participate in the general education curriculum and to
progress toward meeting the goals set out in the child's IEP.

In a letter to the Kansas Department for Children and Families; KVC Behavioral
HealthCare, Inc,; Saint Francis Community Services; Kansas Association of School
Boards; and Kansas School Administrators dated September 22, 2017, the Director of
Early Childhood, Special Education, and Title Services wrote

“When a child with a disability violate a school’s code of conduct, that behavior could
result in suspension or expulsion. Students, including children in foster care, with IEPs
for a disability are entitled to the disciplinary protections of special education law.”



The Individuals with Disabilities Education Act (IDEA), at 20 U.S.C. 1414(d)(2)(C) states "In
the case of a child with a disability who transfers school districts within the same
academic year, who enrolls in a new school, and who had an IEP that was in effect in the
same State, the local education agency shall provide such child with a free appropriate
public education including services comparable to those described in the previously
held IEP, in consultation with the parent, until such time as the local education agency
adopts the previously held IEP or develops, adopts, and implements a new IEP that is
consistent with Federal and State Law."

Kansas statutes, at K.S.A. 72-3429(g)(1), state, "If an exceptional child with a current IEP
transfers from one Kansas school district to another during the academic year, the new
school district, in consultation with the child's parent, shall provide the child a FAPE,
including services comparable to those described in the transferred IEP, until the new
school district either adopts the transferred IEP, or develops and implements a new IEP
for the child."

Again, KS.A. 72-6120 cannot apply to a child with an IEP because: a) that child continues
to have educational rights even during expulsion; and b) the transfer provisions in both
federal and state statutes call for the continued provision of FAPE. The rights of the
child with a disability in Kansas are determined by special education statutes and prevail
in this case.

Complainant’s Position

It is the position of the complainant that the student is missing out on educational
opportunities to earn high school credits and graduate with their cohort. The
complainant asserts that the student should be allowed to enroll in the current district
of residence, and appropriate services should then be determined by an IEP team in
that district.

District's Position

It is the position of District B that responsibility for the provision of services to the
student lies with District A. District B asserts that District A failed to follow the student's
IEP as written and made a substantial change to the student's IEP without the consent of
the educational decision-maker. District B further contends that District A never revised
the student's IEP to outline how the student's special education needs would be
addressed in the changed circumstances following expulsion but recommended to



District B that a virtual learning model such as the one used with the student in District A
would provide "comparable" services.

Further, District B contends that a virtual learning model could be implemented by
District A without any necessity for the student to be enrolled in District B, and that, by
implementing such a model, District A would meet its obligation to the student it
expelled. This action would, in the opinion of District B, support the goal of Kansas
statutes to disallow students from avoiding disciplinary consequences by moving away
from the district that had imposed a disciplinary action.

District B believes it is within its rights to decline to admit the student, regardless of
where the student resides and cites Kansas statutes as the basis for refusing to admit
the student, insisting that District A must provide special education services for the
student. It is the position of District B that the mere fact that the student has been
moved into a foster placement within its boundaries does not make District B the
agency that is obligated to provide the student's special education services.

Investigative Findings

The student’s September 22, 2022 IEP states that the student was to receive the
following services:

e 98 minutes of special education English one day each week;

e 54 minutes of special education English one day each week;

e 98 minutes of special education History one day each week;

e 54 minutes of special education History one day each week;

e 98 minutes of special education Econ one day each week;

e 54 minutes of special education Econ one day each week;

e 98 minutes of special education Math one day each week;

e 54 minutes of special education Math one day each week;

e 98 minutes of special education Advisory one day each week;

e 98 minutes of special education Learning Center one day each week;

e 54 minutes of special education Learning Center one day each week;

e 98 minutes of para support in general education science three days per week;
e 54 minutes of para support in general education science one day per week; and
e 20 minutes of social work services one day per week.

On October 7, 2022, the student was found in possession of a “dab cartridge” containing
THC on school property and was suspended from school for 10 days.



Following a November 15, 2022 assault on another student, the student, the St. Francis
Permanency Specialist, and the student’s “Educ. Advocate” were notified that the student
would be removed from school for one full calendar year. A hearing to discuss this
removal was scheduled for December 2, 2022 with a subsequent date for appeal of the
hearing decision scheduled for December 16, 2022. The method of delivery used for
these notices is unclear from the records produced.

A new Educational Advocate was assigned for the student at the beginning of November
2022.

The student spent Thanksgiving with a new foster family in District B (the district against
which this complaint was filed). The new foster parent sent an email to the director of
special services in District B on November 29, 2022 notifying the director that the
student would be coming to the district, and the two parties discussed possible service
options for the student. The foster parent also told the director that Families Together
had appointed her as the Educational Advocate for the student.

The director shared with the foster parent that the student would not be allowed to
attend the district's special school for students with behavior issues because that
program did not accept students who had been expelled. According to the director, the
student’s services would have to be provided during after-school hours since the
student also could not attend a high school in the district. The director also told the
foster parent that no decisions could be made until after an EBID meeting had been
held to address the student’s changed circumstances.

The student was formally placed with the new foster family as of December 1, 2022.

On December 1, 2022, a virtual “"Education Best Interest Determination Staffing” (EBID
sometimes referred to as BID) was held with the Child Welfare Case Management
Provider and District A representatives in attendance. Present were two Education
Coordinators (including the complainant) for St. Francis Ministries - the foster care
agency charged with oversight of the care of the student. Also present were a family
support worker from the foster care agency, and the director of alternative learning
from District B. The group considered the student's learning behaviors/disabilities, her
IEP, and the distance from her school of origin (District A). The group determined that it
was in the student’s “best interest to enroll in [District B] and be assigned to the
appropriate setting to meet her discipline and sped needs.”



The hearing regarding the student’s removal from school was held as scheduled on
December 2, 2022 in District A. Neither the student nor their new foster parent
attended - apparently believing that their attendance was not required since the
student no longer resided within District A. A new Educational Advocate was assigned to
the student in December 2022. That individual also did not attend the December 2,
2022 hearing. At the hearing, District A made the decision to uphold the student’s 186-
day expulsion.

Records reflect that notice of the hearing decision was provided to the student. A
“Notice to Parents” regarding the student's expulsion was provided to the individual who
had been serving as the student's Educational Advocate during the month of November
- although that person was no longer the assigned Education Advocate. That same
parental notice was also provided to the permanency specialist at the foster care
agency.

District A also conducted a Manifestation Determination Review on December 2, 2022.
No one attended on behalf of the student. Present were the building principal, the
student’s special education teacher/case manager, a grade-level counselor, and a school
psychology intern. The participants determined that the actions of the student on
November 15, 2022 were not a manifestation of the student's disability. According to
the report,

“disciplinary removal may occur, but the school district must continue to make a free
appropriate public education (FAPE) available to the student in a manner which
enables the student to continue to participate in the general education curriculum,
although in another setting, and to progress toward meeting the goals set out in the
student’s IEP...”

On December 6, 2022, the director of alternative learning for District B sent an email to
the director of special services and others stating

“The long awaited EEISPF just arrived! | have attached the document. Please note that
this student is on an IEP. This student is cleared for enrollment...”

The director of special education for District B requested that another EBID meeting be
held before the student was enrolled since the December 1, 2022 meeting had been
conducted prior to the Manifestation Determination meeting.



The foster parent sent an email to the director of special services for District B on
December 6, 2022, copying other school staff. The foster parent wrote that the student
was “currently on a 12-month expulsion from [District A].” The director responded to
the foster parent that same day via email stating

“We just found that out this morning as well. She will be eligible for services in our
After Hours pogram, M-TH 4-6 pm and the PLC (at DHS).”

The foster parent wrote back to the director, asking whether the student was eligible for
“Tri-City,” a special day school program serving students from District B and other
neighboring districts. The director responded, stating

“No. The purpose of Tri-City is not expulsion, and they would not accept her if she
were expelled.”

The foster parent asked whether an “exception” could be filed. The school psychologist
for the building responded, stating, “Tri-City cannot be an option at this time due to [the
student] currently being under expulsion. | will be reaching out soon to discuss After
Hours and getting transportation set up, if needed.”

The foster parent then asked the group whether the district partnered with McAdams

Academy, a private, grant-supported program located outside the student’s district of

residence, unaffiliated with the public schools in the district of residence. According to
its website, the academy is

“..an alternative, community-based, trauma informed school...[whose] students are
moderate to high-risk in middle school and high school.. They do not have access to a
structured learning environment because they are expelled, suspended, or in the foster
care system without permanent placement...[S]tudents earn high school credits,
including electives, while working on problem behavior. “

The school psychologist responded that the district did not have a partnership with the
academy, but the foster parent could apply to the academy on her own. The school
psychologist noted,

“Something to keep in mind though is that [the academy] does not offer special
education services.”
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The foster parent again pressed for a discussion of a possible exception in light of the
student’s circumstances. The foster parent also stated, “I am not sure my home can
accommodate her only attending school from 4-6 Monday - Thursday, which would
likely put her back to bouncing...If all else fails, since she has an IEP - does [the district]
have the ability to transport to [the private school]?”

The director wrote back, stating

“..the laws are straightforward with this. The behavior follows the student...The school
found that the behavior was not a manifestation of her disability, so there is no
recourse. Her protections are no longer intact from that incident. We have to serve
her but under the terms of the expulsion....\We do not offer transportation outside the
boundaries of [the student’s district of residence].”

The director of alternative learning for the district then responded as follows:

“I am attaching a snapshot of the KS State Statute that dictates the limits of providing
education for students that have been suspended or expelled from schools. Itis a
hardship for any student to access their education under these circumstances. |
wanted you to be aware of this law as it impacts all public schools in the state of
Kansas. With this student receiving IDEA services, you will work through Special
Services to determine what [the student’s] services will be through [the district]. | still
have not received an EEISPF for [the student], but have approved enrolling into [the
district]...”

On December 7, 2022, the foster parent sent an email to the director stating

“I spoke to Tri-City and a couple schools. [The district] has the option to send her to
Tri-City. If [the district] recommends/refers her to Tri-City, they will not deny her due to
expulsion. I've already confirmed this with them. Maybe | am asking for special
education, but more than that, | am asking for her to have the opportunity to try an
Alternative School - something that has never been offered to her...I have reached out
to [the previous district] and requested an appeal, which will likely be denied and not
even amended...”

The director responded, stating

“I've passed this up the chain of command. It might take a little time for them to get
back to me.”
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Shortly thereafter, the director sent an email to the foster parent stating

“I talked with our assistant superintendent. We don't even have to accept her since she
has been expelled. But we know you are a great foster placement and do great things
for our kiddos. We cannot offer more than after-hours at this time.”

Also on December 7, 2022, the director of alternative learning for the district sent an
email to the complainant writing

“..there continues to be questions regarding the services available for [the student].
Upon review of the EEISPF document...it was noted that the BID and EEISPF took place
prior to the Manifestation Hearing and Long Term Expulsion Hearing. We need to go
back and review the needs of the student in light of the findings, and update the
EEISPF after the hearing date. In light of the long term expulsion for one calendar
year, the summary stated that the school district must continue to make a free
appropriate public education (FAPE) available to the student in a manner in which
enable the student to continue to participate in the general education curriculum,
although in another setting and to progress toward meeting the goals set out in the
student’s IEP. It was also determined that this incident was not a manifestation of the
disability. Based upon concerns expressed by the foster parent, she feels that [District
BJ is not able to meet the needs of the student, and that responsibility remains with
the former school district. The student and no one from S. Francis was present at the
hearing to participate in the process, which was also a concern of the current foster
placement.

What was [District A’S] solution for meeting [the student’s] educational needs in their
district? At this point, this student has moved out of their district, and is living within
the [District B] boundary in a new foster home. We need to meet and examine the
information, determine the best interest of this student in light of this current situation.
Please let me know how | can assist with this request.”

On December 7, 2022, the director of special services for District B sent an email to the
director of alternative learning stating

“The BID is dated a day before the expulsion. Would you please ask for an updated
BID now that we have the expulsion paperwork?”

On December 7, 2022, the school psychologist in District B sent an email to the school
psychology intern in District A asking for information regarding what services District A
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was planning to offer the student during her expulsion so that District B could
determine what comparable services to offer. The school psychologist also asked

"Do you have that updated paperwork or any info for me?"

The school psychology intern from District A responded via email on December 8, 2022,
writing

"l just spoke with [the student's] case manager. [The student] was having virtual check-
ins for 30 minutes, 3 days a week. The communication dropped somewhere about
getting an official amendment form and things of that nature, so | do apologize for
that. Butin light of comparable service, having a special education teacher schedule
some quick Zoom/phone meeting times for 30 minutes, 3 days a week would definitely
be comparable to what our district was doing. Again, my apologies for not having
that official amendment form..."

In an email to the director of alternative learning on December 8, 2022, the director
states

“If [District A] recommends 30 minutes 3 times per week, that is what we would accept
with the move-in of the IEP.”

On December 8, 2022, the director of special education sent an email to the director of
alternative learning stating

“[The foster parent] WAS notified of the after-hours placement and denied it. We even
spoke about it on the phone after she called Tri-City. | explained to her that Tri-City
was not an option. As did [the principal there]. As will [others] if contacted.”

The appeal of the expulsion decision was heard virtually by District A on December 16,
2022. The expulsion decision by District A was upheld.

The second BID was held virtually on December 16, 2022. Participants included the
superintendent of District A, the principal of the school in District A from which the
student had been suspended, the hearing officer from District A, a representative of the
foster placement agency, an education coordinator for that same agency, a guardian ad
litem, and the new foster parent. The group considered the student’s learning behaviors
and disabilities, the student's IEP services, and the distance from the school of origin and
determined that it was in the student's best interest to "enroll in [District B] and her IEP

13



team including Education Advocate work together on an assignment to best meet her
needs."

The EBID was updated on January 12, 2023. No changes were made to the summary
which stated that

“..Is entitled to receive FAPE through her local district [District B]. It is in [the student’s]
best interest to enroll in [District B] and her IEP team including Education Advocate
work together on an assignment to best meet her needs.”

By January 18, 2023, the foster mother with whom the student had been residing had
made a request to end her assignment as Education Advocate for the student. On
January 19, 2023, in response to a question posed by the complainant, a KSDE attorney
sent an email to the complainant and the program director for Families Together with an
opinion regarding a situation where a student in foster care in one district is expelled
and then moves to another district.

On January 24, 2023, the complainant sent an email to the director of alternative
learning for District B stating

“[The student] has been residing in your district since December. [The student] is a
Special Education student and has not been receiving any services for almost two
months now. We cannot proceed further in rectifying this and setting up a plan to
provide her with a Free Appropriate Public Education until she is allowed to enroll in
her local district of residence. The BID has been completed multiple times, follow up
information from [the foster care agency] or [District A] has been provided to you, and
KSDE attorney...provided statutory guidance on 1/19/2023 supporting her enrollment
in [District B]."

The complainant attached the email from the KSDE attorney to her email to the director
of alternative learning who shared the opinion with the counsel for District B.

District B's counsel disagreed with the KSDE attorney’s position, and on January 24, 2023
sent an email to the assistant superintendent of human resources for District B advising
her that

“..District B can refuse admission to the expelled student pursuant to statutory
mandate and owes no further legal obligation to the student pursuant to either
statute or regulation. District A, which imposed the expulsion upon a child, must
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continue to provide education services and an IEP to the expelled student as required
by the clear and unambiguous language of the relevant statutes and regulations.”

The director of alternative learning for District B sent an email to the complainant on
January 25, 2023 stating

"...legal counsel has rendered a decision regarding the enrollment status of [the
student]. | have copied that response below. Please let me know if you have any
additional questions."

On January 25, 2023, the complainant sent an email to the attorney for KSDE, writing

"The attorney for [District B] disagrees with your guidance. s there anything KSDE can
do to mediate between St. Francis, [District Al, and [District B] to make sure this child
receives FAPE?"

The attorney for KSDE responded by email on January 25, 2023, stating

"After talking with General Counsel [for KSDE], the Department is advising you that we
have provided guidance on this issue. [District B] is not required to adopt this
guidance, if it disagrees. |If this issue cannot be resolved, a complaint may be made to
Special Education and Title Services, or the parent of this child may request a special
education due process hearing."

As of the date of this report, the student has still not been enrolled in District B. The
foster care agency has unilaterally secured a placement for the student in a private
school setting, but no special education services are being provided by District B.

Summary and Conclusions

The student in this case was expelled from school in District A following an assault on
another student. While the hearing for the expulsion was pending, the student was
moved by the foster care system to a placement in District B. At the time of the
relocation, the student was being provided with special education services under an IEP
by District A.

The foster parent - who had also been appointed as education advocate for the student
- contacted the director of special education for District B to let her know that the
student would be moving into her home. The student officially became a resident of
District B on December 1, 2022.
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District B began the process of collecting information about the student and
determining how to meet the student's special education needs. The director of special
education from District B and the foster parent exchanged emails regarding service
options. The student had not yet been enrolled in District B when, on January 24, 2023,
legal counsel for District B rendered a decision that the district was not required to
enroll the student since the student had been expelled by District A. The foster parent
was notified of that decision on January 25, 2023. As of the date of this report, the
student has still not been enrolled in District B. The foster care agency has unilaterally
secured a placement for the student in a private school setting, but no special education
services are being provided by District B.

It is clear from the record that the services being provided to the student by District A
following the student's expulsion were not the services required to be delivered under
the IEP crafted by District A. However, that does not excuse District B from the
responsibility to address the needs of this exceptional child after the student moved into
District B's boundaries. While the law does not require District B to allow the student to
attend classes in a public high school as she did in District A prior to her expulsion,
District B is obligated - by virtue of the student's residence and statutory requirements
regarding the provision of a FAPE to a student with a disability - to provide the student
with special education services. Students with a disability who move from one Kansas
school district to another Kansas district with an active IEP must continue to be provided
special education services regardless of disciplinary status. Had the student remained
in District A during the period of her expulsion, District A would have been responsible
for providing services, but that obligation stopped when the student was moved more
than two hours away to District B. District B cannot avoid its responsibility for providing
a FAPE to this student simply by refusing the student enrollment.

Because District B has, since December 1, 2022, failed to provide special education
services to a student who resides within district boundaries and who transferred to the
district with an active IEP, a violation of special education statutes and regulations is
substantiated.

Corrective Action

Information gathered in the course of this investigation has substantiated
noncompliance with special education statutes and regulations on the issue presented
in this complaint. Specifically, violations occurred with regard to
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K.S.A. 72-3122(a), which requires the district to serve any student who resides within
the district;

K.S.A. 72-3410(a)(2), which requires the district to provide a FAPE to students with a
disability who have been expelled; and

K.S.A. 72-3429(g)(1), which requires the district to provide services to students with a
disability who transfer into the district from another Kansas district with an active IEP.

Therefore, USD #260 is directed to take the following actions:
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1)

Submit to Special Education and Title Services (SETS), within 10 calendar days of the
date of this report, a written statement of assurance stating that it will comply with

a)
b)

)

K.S.A. 72-3122(a) by enrolling this student immediately;

K.S.A. 72-3410(a)(2) by providing this student with FAPE throughout the
period of her expulsion (so long as the student continues to reside within
USD #260 boundaries); and

K.S.A. 72-3429(g)(1) by providing this student with special education services.

Within 5 calendar days of the date of this report, schedule an IEP team meeting to
determine how this student's ongoing special education needs should be met.

a)
b)

The meeting shall be held within 10 calendar days of the date of this report.
The student, complainant, and current education advocate must be invited
and should be present at the meeting.

In determining how best to provide services to this student, the team shall
not limit discussion to any single placement option.

If changes are made regarding the special education services to be provided
to the student, USD #260 shall provide to SETS a copy of the new IEP and all
related prior written notice documents regarding proposed changes in
services and placement.

Within 10 school days of the date of this report, submit to SETS for approval a plan

for the provision of the following compensatory services:

a)

180 hours of agreed-upon compensatory services (20 hours for each of 9 weeks
that school was in session between December 1, 2022 and the date of this
report) and

180 minutes of compensatory social work services (20 minutes for each of 9
weeks).

Additional agreed-upon compensatory services are awarded for any failure
to provide services after the date of this report. These additional
compensatory services shall be provided at the rate of 20 hours for every
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week or partial week that school is in session unless or until services to the
student are changed through the IEP team process.

o)) Additional compensatory social work services shall also be provided at the
rate of 20 minutes for each week or partial week that these services are not
delivered unless or until the student's services are changed through the IEP
team process.

Q) The provision of these compensatory services should be discussed at the
IEP team meeting described above under Corrective Action 2.

d) The student, complainant, and education advocate should be encouraged to
take an active role in the discussion regarding appropriate compensatory
services in order to develop a plan that addresses the student's unique
circumstances. The team should be willing to consider all meaningful
options, which could include such options as GED prep, vocational training,
or individual tutoring.

Within 3 school days of receipt of approval for the plan described under Corrective

Action 3, the district shall present the approved written plan to the education

advocate.

a) The education advocate shall have the option of accepting all or part of the
proposed plan and shall notify the district in writing of her decision within 5
calendar days of receipt of the finalized plan.

o)) The district shall notify SETS of the education advocate’s decision regarding
compensatory services no later than 5 calendar days after receipt of the
written response.

By no later than the 5th of each remaining month in the 2022-23 school year,

including the ESY period if compensatory services are being provided during that

period, USD #260 shall submit to SETS a summative report regarding the provision
of compensatory special education services to the student during the preceding
month. Reporting should continue until all agreed upon compensatory services
have been delivered unless or until the student transfers out of the district.

Further, USD #260 shall, within 10 calendar days of the date of this report, submit

to SETS one of the following:

a) A statement verifying acceptance of the corrective action or actions specified
in this report;

b) a written request for an extension of time within which to complete one or
more of the corrective actions specified in the report together with
justification for the request; or

Q) a written notice of appeal. Any such appeal shall be in accordance with
KA.R. 91-40-51(f).



Right to Appeal

Either party may appeal the findings or conclusions in this report by filing a written
notice of appeal in accordance with KA.R. 91-40-51(f)(1). The written notice of appeal
may either be emailed to formalcomplaints@ksde.org or mailed to Special Education
and Title Services, 900 SW Jackson St, Ste. 602, Topeka, KS, 66612. Such notice of appeal
must be delivered within 10 calendar days from the date of this report.

For further description of the appeals process, see Kansas Administrative Regulations
91-40-51(f), which can be found at the end of this report.

Diana Durkin
Complaint Investigator
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K.AR. 91-40-51(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions of a
compliance report prepared by the special education section of the department by filing
a written notice of appeal with the state commissioner of education. Each notice shall be
filed within 10 days from the date of the report. Each notice shall provide a detailed
statement of the basis for alleging that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three department of
education members shall be appointed by the commissioner to review the report and to
consider the information provided by the local education agency, the complainant, or
others. The appeal process, including any hearing conducted by the appeal committee,
shall be completed within 15 days from the date of receipt of the notice of appeal, and a
decision shall be rendered within five days after the appeal process is completed unless
the appeal committee determines that exceptional circumstances exist with respect to
the particular complaint. In this event, the decision shall be rendered as soon as
possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires corrective
action by an agency, that agency shall initiate the required corrective action immediately.
If, after five days, no required corrective action has been initiated, the agency shall be
notified of the action that will be taken to assure compliance as determined by the
department. This action may include any of the following:

(A) The issuance of an accreditation deficiency advisement;

(B) the withholding of state or federal funds otherwise available to the agency;
(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph ()(2)
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KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #373
ON JANUARY 23, 2023
DATE OF REPORT FEBRUARY 22, 2023

This report is in response to a complaint filed with our office by the parent on behalf of
her son, the student. For the remainder of this report, the student will be referred to as
“the student.” The parent will be referred to as “the student’'s mother” or “the parent.”

Investigation of Complaint

Diana Durkin, Complaint Investigator, spoke by telephone with the parent on January 25
and 27,2023. On January 26, 2023, the investigator spoke via telephone with Ms.
Reagan Seidl, Director of Special Education for the Harvey County Special Education
Cooperative.

In completing this investigation, the complaint investigator reviewed the following
materials:

¢ Notice of Meeting dated October 21, 2021

e |EP for the student dated November 9, 2021

e Prior Written Notice Identification, Special Education and Related Services, Educational
Placement, Change in Services, Change in Placement, and Request for Consent dated
October 22, 2021

e Email dated October 18, 2022 from the parent to the physical therapist

e Email exchange dated October 18 and 19, 2022 between the parent and physical
therapist

e Email exchange dated October 19, 2022 between the parent and the physical therapist

e Notice of Meeting dated October 19, 2022

e |EP for the student dated November 2, 2022

e Prior Written Notice Identification, Special Education and Related Services, Educational
Placement, Change in Services, Change in Placement, and Request for Consent dated
November 2, 2022

e Email dated November 3, 2022 from the parent to the director of special education, the
building principal, and the student's case manager



e Email exchange dated December 8, 2022 between the parent and the student's special
education teacher

e Email dated January 18, 2023 from the parent to the special education teacher and
physical therapist

e Email exchange dated January 19, 2023 between the parent and the physical therapist

e Physical Therapy notes reflecting services from the start of the 2022-23 school year
until November 10, 2022

e Occupational Therapy notes covering the period of October 20, 2022 through January
9,2023

e Log of stretching activities covering the period of January 18 to February 20, 2023

e |EP Progress Reports for the student for the first and second quarters of the 2022-23
school year

Background Information

This investigation involves a 14 year-old boy who is enrolled in the seventh grade at his
neighborhood middle school. The student has been determined to be eligible for
special education under the categories of Other Health Impairment and Intellectual
Disability. He has been diagnosed as having Cerebral Palsy which has impacted right
side function. He wears an orthotic device on his right leg and requires specially
designed adaptive physical education.

The student has also been diagnosed with ADHD and impaired vision.

The student receives special education services through an IDD (Intellectually and
Developmentally Delayed) classroom, and is supported by a paraeducator when
participating in general education classes. Additionally, the student receives direct
physical therapy and speech/language support as well as consultative occupational
therapy services.

ISsue
In her complaint, the parent identified the following issue:

The student is not receiving the special education services required by his IEP.



Applicable Statutes and Regulations

Federal regulations, at 34 C.F.R. 300.101(a), require that a student who has been
determined eligible for, and in need of, special education services, and whose parents
have provided written consent for the provision of those services, be provided with a
FAPE (Free Appropriate Public Education). 34 C.F.R. 300.17(d) states that FAPE means, in
part, special education and related services provided in conformity with an individualized
education program (IEP) that meets the requirements of 34 C.F.R. 300.320 through
300.324. A district must implement a student’s IEP as written.

The district is required to ensure that an IEP is in effect at the beginning of each school
year for each child with an exceptionality (K.S.A. 72-3429(a)(1); K.A.R. 91-40-8(h), (i); KA.R.
91-40-16(b)(1)~(3); KAR. 91-40-16(c); 34 C.F.R. 300.323(a), (¢)). The IEP for a student with
an exceptionality must include, among other elements, a statement of the special
education and related services to be provided to the student and must indicate the
projected date for the beginning of these services as well as their anticipated frequency,
location, and duration (K.S.A. 72-3429(c)(7)). The amount of services to be provided
must be stated in the IEP so that the level of the district's commitment to each of the
various services to be provided is stated in a manner that is clear to all who are involved
in both the development and implementation of the IEP (Federal Register, August 14,
2006, p. 46667).

The Office of Special Education Programs (OSEP) is a division within the U.S. Department
of Education. OSEP provides leadership and support for professionals working with
children with disabilities. OSEP administers the Individuals with Disabilities Education
Act (IDEA) and frequently provides guidance in the form of an “OSEP Letter” in response
to specific questions raised by parents, educators, advocacy organizations, state
educational agencies, and other interested parties.

In a March 8, 2007 “Letter to Clarke,” the director of OSEP opined on what to do when a
related service was missed due to the absence of the service provider. As stated in the
letter,

“IDEA and the regulations do not address these issues. States and local education
agencies (LEAS) are required to ensure that all children with disabilities have available
to them FAPE [a free appropriate public education] consistent with the child’s
individualized education program (IEP) (see CFR 300.101). We encourage public
agencies to consider the impact of a provider’s absence...on the child’s progress and
performance and determine how to ensure the continued provision of a FAPE in order



for the child to continue to progress and meet the annual goals in his or her IEP.
Whether the interruption of services constitutes a denial of FAPE is an individual
determination that must be made on a case-by-case basis.”

Parent's Position Regarding Physical Therapy Services

The parent asserts that the district failed to provide the student with several direct
physical therapy sessions during the first semester of the 2022-23 school year.

District's Position

The district acknowledges that the student was not provided with physical therapy
services on a bi-weekly basis at the beginning of the school year but asserts that all
missed sessions have been made up.

Investigative Findings Regarding Physical Therapy Services

As stated in the “Special Education Services” section of the student's November 9, 2021
IEP, the student was to receive 15 minutes of physical therapy in a special education
setting once “every other week” for the “2021-22 IEP year.” The “Related Services"
section of the student's November 9, 2021 IEP also states that the student was to
receive 15 minutes of physical therapy in a special education setting “every other week.”

The 2022-23 school year for the district began on August 17, 2022. The “Teacher
Information Page” associated with the student’s November 2021 IEP shows that physical
therapy services for the student would begin as of August 17, 2022 and would be
provided “every 2nd week.” However, during parent/teacher conferences on October
17,2022, the parent was told by the special education teacher that the student had not
been receiving physical therapy services. On October 18, 2022, the parent sent an email
to the physical therapist stating,

“Please let me know what your records indicate regarding sessions with [the student].
Please include: date, time and location where services were rendered.”

On October 19, 2022, the physical therapist sent an email to the parent stating,

“It is accurate that | have not seen [the student] for 4 visits that | had scheduled. | am
sorry. | have been gone with sick kids at least 3 Thursdays so far this year and 3 other
Thursdays | had meetings at his scheduled time, which is Thursday at 1:.00 to 1:15. |



have the times worked into this month making up the missed times, so he will be
getting his services.”

The parent responded to the physical therapist by email on October 19, 2022, writing

“I would like a record of when he is receiving the compensatory services please in
addition to his regular services. Is it accurate that he is to have a session with you
once a week and the second session is to be done by paras or aides under your
directions for stretches and exercises? Have you given those directions and trained the
staff working with [the student] this year on stretches and exercises? | am concerned
as his teacher did not even know he receives PT [physical therapy] services, so | would
assume no one has done anything with [the student] for the first quarter of the school
year. | am also concerned that | was not notified that he was missing these sessions
for the first 10 weeks of school. | would implore you to not schedule meetings on [the
student’s] time or to not attend every one. | am not sure why my child has to take the
back burner. Specifically 3 times in a row.”

An annual IEP meeting for the student was held on November 2, 2022. At the meeting,
the physical therapist told the parent that she wanted to dismiss the student from
physical therapy. The parent disagreed with the therapist's proposal and asked to see
the data and documentation the therapist used to support her decision to recommend
dismissal. The physical therapist told the parent that she would provide the data she
requested by November 11, 2022. The IEP team determined discussion of the student’s
IEP would continue at another team meeting. That meeting was scheduled for
December 9, 2022. The student's November 9, 2021 IEP remained in effect.

On November 4, 2022, the physical therapist provided the parent with a summative
record of services she had delivered to the student between the start of the school year
on August 17 and November 10, 2022. According to that summary, the student
received services for the first time on October 20, 2022 - 9 weeks into the 2022-23
school year. The record indicates that the physical therapist did not schedule any
sessions with the student during the month of August and had missed five scheduled
sessions with the student in September and October - September 8, 22, and 29 as well
as October 6 and 13, 2022. The therapist was absent on two of those dates, was
attending another student’s IEP meeting on two occasions, and was attending another
meeting at the time of a fifth scheduled session.

According to the service summary, the physical therapist held a one-hour session with
the student on October 20, 2022. The physical therapist was available to provide a



therapy session on October 27, 2022, but the student was absent on that date. On
November 3, 2022, the therapist worked with the student for 61 minutes. On November
10, 2022, the therapist worked with the student for 75 minutes. An additional 55
minutes of service was provided to the student by the physical therapist on November
17,2022. No direct PT services were provided to the student between November 17
and December 10, 2022.

On December 9, 2022, the district provided the parent with prior written notice of
proposed changes to the student’s IEP. Among other changes, the district proposed a
reduction in physical therapy services from 15 minutes of direct service every other
week to 10 minutes of consultative support every fourth week. The parent gave her
signed written consent for this change on December 9, 2022.

Summary and Conclusions Regarding Physical Therapy Services

While the student's November 9, 2021 IEP stated that the student was to receive 15
minutes of direct physical therapy (PT) services every second week, no PT services were
provided to the student until October 20, 2022 - nine weeks into the school year. The
therapist had until that time been unavailable to provide services at the time of each
scheduled session either because she was absent or because she was participating in a
meeting.

Between October 20 and November 17, 2022, the physical therapist met with the
student four times (October 20 and November 3, 10, and 17, 2022) and provided a total
of 257 minutes of PT services. No direct PT services were provided to the student after
November 17, 2022.

The student’s IEP team held two meetings to complete the annual IEP review -
November 2 and December 9, 2022. On December 10, 2022, the parent gave her
written consent for a change in physical therapy services proposed by the district.
Physical therapy services were reduced from 15 minutes of direct service every second
week to ten minutes of consultative services every four weeks.

Had 15 minutes of PT services been provided to the student every second week during
the period between the start of the school year and December 10, 2022 for a total of
eight weeks, the student would have received 120 minutes of PT support. In actuality,
the student received more than 250 minutes of services over four sessions, but these
sessions were not conducted “every second week” as specified in the student's
November 9, 2021 IEP.



Because PT services were not delivered in the manner required by the student’s
November 9, 2021 IEP, a violation of special education statutes and regulations is
substantiated. However, no compensatory physical therapy services will be awarded
because no physical therapy services were lost as a result of this violation.

Parent's Position Regarding Occupational Therapy Services

The parent asserts that the district failed to provide the student any occupational
therapy services during the first quarter of the 2022-23 school year. The parent
contends that she has not seen any evidence that consultative occupational therapy
services have been provided.

District's Position Regarding Occupational Therapy Services

The district acknowledges that the student was not provided with monthly occupational
therapy consultative services but asserts that all missed sessions have been made up.

Investigative Finding Regarding Occupational Therapy Services

According to his November 9, 2021 |EP, the student was to be provided with 15 minutes
of consultative support from an occupational therapist each month.

On October 18, 2022, the parent sent an email to an occupational therapist who had
previously served the student. The parent told the therapist that the student’s special
education teacher had - at parent/teacher conferences - “mentioned ...that [the
student] has not received any OT [occupational therapy] consult or OT services, even
though his IEP states he has OT consult.”

The occupational therapist responded on October 18, 2022, stating,

“..an OT will make an extra contact this month to make up for the missed September
consultation with his teacher. We apologize that this occurred but will definitely rectify
the situation this week. ”

According to the occupational therapy service notes provided by the district, the
occupational therapist visited the student’s classroom on October 20, 2022 and spoke
with the special education teacher regarding the role of the occupational therapist. The
therapist and teacher discussed the student’s skills and strategies to assist the student
with regard to opening, manipulating, and accessing classroom materials. The therapist
spent a total of 30 minutes in the classroom.
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On October 21, 2022, the occupational therapist observed the student for 45 minutes
during his art class and interacted with the paraeducators in that classroom.
Additionally, the therapist engaged with the student regarding range of motion activities.

During a fifteen-minute period on November 4, 2022, the COTA (certified occupational
therapist assistant) and special education teacher exchanged emails regarding the
student’s typing program and a set of silverware that had been ordered for the student.
The COTA spoke again with the special education teacher on November 8, 2022 and
delivered the silverware to the school on November 9, 2022.

On December 9, 2022, the district provided the parent with prior written notice of a
proposed change to the student’s occupational therapy services. The district proposed
a reduction in the frequency of occupational therapy consultative support from 15
minutes every fourth week to 15 minutes every ninth week. The parent gave her signed
written consent for these changes on December 9, 2022.

On December 20, 2022, the COTA observed the student for 20 minutes in the special
education classroom setting. During the month of January 2023, the COTA and the
special education teacher spent 15 minutes exchanging emails regarding the student.

Summary and Conclusions Regarding Occupational Therapy Services

The November 9, 2021 IEP for the student required the district to provide 15 minutes of
consultative occupational therapy services each month or a total of 75 minutes of
service over the months of August through December. Occupational therapy service
notes show that no consultative services were provided during the months of August
and September of 2022. Consultative services were initiated on October 20, 2022, and a
total of 75 minutes of consultation were provided by the end of October. Twenty-five
minutes of service were delivered in November 2022, and twenty minutes of
consultation was provided in December 2022. Fifteen minutes of consultation were
provided in January of 2023 prior to the date this complaint was filed on January 23,
2023.

Because occupational therapy services were not delivered in the manner required by
the student's November 9, 2021 IEP, a violation of special education statutes and
regulations is substantiated. However, no compensatory occupational therapy services
will be awarded since all required minutes of consultative support had been provided by
the time this complaint was filed.



Parent's Position Regarding the Provision of Accommodations

The parent contends that the district failed to provide the student with a typing program
accommodation as specified in his IEP.

District's Position

The district acknowledges that this accommodation was not implemented during the
first quarter of the school year, but reports that the student now has access to the
program and uses it regularly.

Investigative Findings Regarding the Provision of Accommodations

The “Accommodations and Modifications” section of the student’s November 9, 2021 IEP
states that the student is to have available a “1 hand typing program” any time he is
working on typing.

According to the parent, the “one handed typing program had been discussed at the IEP
team annual review meetings of November 3 and December 7, 2022. By report of the
parent, the teacher had indicated that she was unfamiliar with the program, which
indicated to the parent that the program had not been made available to the student
during the first semester of the 2022-23 school year.

The student was not enrolled in a typing class and was not routinely typing for any other
reason in the classroom.

On November 3, 2022, following the first of two annual IEP review meetings, the special
education teacher contacted the COTA and began work with the district's technology
center staff to unlock the programs the student needed for a left-handed typing
program.

On November 3, 2022, the parent sent an email to the director of special education and
the middle school principal outlining her concerns and requesting a meeting to discuss
those concerns.

Occupational therapy service notes provided by the district show that the COTA and the
special education teacher discussed the typing program via email on November 4, 2022.



On December 8, 2022, the parent sent an email to the student's special education
teacher outlining “adjustments [she] would like to make” to the district's proposed IEP
including

e arequested redaction of a statement regarding the student’s ability to “access ditches
around the school in case of an emergency”;

¢ theinclusion of an accommodation regarding “the one handed typing program”; and

e changes to a statement regarding the student’s need for extended school year services.

Occupational therapy service notes provided by the district show that staff had not been
“able to get his one handed typing program to work,” and a work order had been
submitted to “IT.” Notes for January 9, 2023 reflect that “we figured out what was going
on, today, and it does work!”

By report of the special education teacher, this process “took a while...to get the kinks
worked out and to figure out how to save [the student’s] information. Technically, he's
been using it since November, unfortunately, we only recently figured out what was
needed to save his information." The student was able to use the program while
technical problems were being ironed out, but he was not typing with the program on a
daily basis. As of February 6, 2023, the student is using the program and practicing
typing for 10 minutes each day.

Summary and Conclusions Regarding the Provision of Accommodations

While the student is now - on a daily basis - using the "one handed typing program"
specified in his November 9, 2021 and November 2, 2022 |EPs, it was not available for
his use until November and not completely functional until January 9, 2023. Because the
district failed to provide the student with this required accommodation, a violation of
special education statutes and regulations is substantiated.

Parent’s Position Regarding Implementation of an Annual Goal

The parent asserts that the district failed for several weeks in December 2022 and
January 2023 to implement activities related to a goal which was added to the student's
IEP at @ December 7, 2022 |EP team meeting.
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District's Position Regarding Implementation of an Annual Goal

The district acknowledges that the student's in-class stretching program was not
initiated in a timely manner and that opportunities for stretching were missed. The
district has begun providing additional stretching opportunities for the student during
the school day to address this delay.

Investigative Findings Regarding Implementation of an Annual Goal

The student and his classmates in his physical education class completed stretches 3
days per week as a part of the class activities. However, when the student’s IEP was
reviewed and revised during meetings on November 3 and December 7, 2022, the
parent requested that greater emphasis be given to stretching activities. The following
goal was added to his IEP:

“in 36 instructional weeks, during class time, [the student] will be able to perform his
daily stretches for 10 minutes with supervision to increase his range of motion and
independence in his daily routine on 5 out of 5 trials.”

According to the parent, this goal was to be implemented and monitored by the special
education teacher who would be setting aside 10 minutes each day to supervise the
student while he completed a program of stretches designed by the physical therapist.

OnJanuary 18, 2023, the parent sent an email to the special education teacher, the
physical therapist and others stating

“[The student] reports to me at home that he is not doing any stretches in class...Where
are we on getting these implemented and documented?”

On January 18, 2023, the special education teacher sent an email to the parent stating

“I owe you a HUGE apology!! | completely forgot! We did start them today and |
asked my paras if they were stretching in PE, which they are. Would you like for me to
start documenting the stretches and sending it home on a daily basis? This way you
have the assurance it is getting done? Again, | am so sorry for my oversight with this!”

On January 19, 2023, the parent sent an email to the physical therapist asking for the list
of seven stretches designed by the therapist to be implemented in the classroom. Later
that day, the physical therapist sent the parent “[The student's] Stretches” - seven
stretches to be held for 30 seconds on each side.
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The special education teacher began documenting the student's stretching activities on
January 18, 2023 using a Google document that allowed her to communicate about
these activities with the parent and the physical therapist. Beginning on January 18,
2023, the classroom teacher began maintaining a log of the student's stretching
activities. Between January 18 and January 27, 2023, the student spent at least 10
minutes stretching each day. On the majority of these days, the student completed the
majority of his targeted 7 stretches as well as other stretches. On January 30, 2023, the
stretching opportunities for the student were increased to twice a day. Since February
2, 2023, the student has stretched twice a day for 10 minutes, focusing on the 7
stretches designed specifically for him. In total, 11 of the 15 days of missed stretching
opportunities had been made up by February 20, 2023.

Summary and Conclusions Regarding Implementation of an Annual Goal

A new 10-minute stretching goal was added to the student's IEP at the time of the
annual IEP review. Seven stretches were designated by the physical therapist as
appropriate for the student's needs. The special education teacher agreed to be
responsible for the implementation and monitoring of this goal. The teacher told the IEP
team that she would develop a class-wide stretching program for her class, and this goal
would be addressed through that program. However, the teacher "forgot" to initiate the
program until she was reminded by the parent. By that time, 15 school days had passed
during which the student had no opportunity for stretching in the special education
classroom.

By providing two 10-minute stretching opportunities for the student each day between
February 2 and February 20, 2023, the special education teacher has fully made up 11 of
the 15 stretching opportunities the student had missed.

Because the district failed for 15 days to implement one of the annual goals included in
the student's IEP, a violation of special education statutes and regulations is
substantiated.

Corrective Action

Information gathered in the course of this investigation has substantiated
noncompliance with special education statutes and regulations on issues presented in
this complaint. Specifically, violations occurred with regard to 34 C.F.R. 300.101(a) and
34 C.F.R. 300.17(d) which require that the district provide a FAPE to students by
implementing their IEPs as written.
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Therefore, USD #373 is directed to take the following actions:

1)

Submit to Special Education and Title Services (SETS), within 10 calendar days of the
date of this report, a written statement of assurance stating that it will comply with
34 C.F.R.300.101(a) and 34 C.F.R. 300.17(d) by implementing this student’s IEP as

written by

a) providing special education and related services on the schedule specified in
this student's IEP;

b) implementing all accommodations/modifications specified in this student's
IEP; and

Q) implementing all annual goals in this student's IEP.

Within 20 calendar days of the date of this report, submit to SETS a statement of
assurance that 4 additional stretching sessions for the student have been
completed for a total of 15 sessions.

Within 30 calendar days of the date of this report, submit to SETS for review

guidelines for staff regarding the delivery of services missed due to teacher absence

or unavailability.

Within 30 calendar days of the date of this report, submit to SETS verification that

training has been provided to the case manager for this student regarding the

responsibility of case managers to ensure that services in the IEPs of her assigned
students are being implemented.

Further, USD #373 shall, within 10 calendar days of the date of this report, submit

to SETS one of the following:

a) A statement verifying acceptance of the corrective action or actions specified
in this report;

b) a written request for an extension of time within which to complete one or
more of the corrective actions specified in the report together with
justification for the request; or

Q) a written notice of appeal. Any such appeal shall be in accordance with
KAR. 91-40-51(f).

Right to Appeal

Either party may appeal the findings or conclusions in this report by filing a written

notice of appeal in accordance with KA.R. 91-40-51(f)(1). The written notice of appeal

may either be emailed to formalcomplaints@ksde.org or mailed to Special Education
and Title Services, 900 SW Jackson St, Ste. 602, Topeka, KS, 66612. Such notice of appeal
must be delivered within 10 calendar days from the date of this report.
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For further description of the appeals process, see Kansas Administrative Regulations
91-40-51(f), which can be found at the end of this report.

Diana Durkin
Complaint Investigator

K.A.R. 91-40-51(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions of a
compliance report prepared by the special education section of the department by filing
a written notice of appeal with the state commissioner of education. Each notice shall be
filed within 10 days from the date of the report. Each notice shall provide a detailed
statement of the basis for alleging that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three department of
education members shall be appointed by the commissioner to review the report and to
consider the information provided by the local education agency, the complainant, or
others. The appeal process, including any hearing conducted by the appeal committee,
shall be completed within 15 days from the date of receipt of the notice of appeal, and a
decision shall be rendered within five days after the appeal process is completed unless
the appeal committee determines that exceptional circumstances exist with respect to
the particular complaint. In this event, the decision shall be rendered as soon as
possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires corrective
action by an agency, that agency shall initiate the required corrective action immediately.
If, after five days, no required corrective action has been initiated, the agency shall be
notified of the action that will be taken to assure compliance as determined by the
department. This action may include any of the following:

A) The issuance of an accreditation deficiency advisement;

B) the withholding of state or federal funds otherwise available to the agency;
C) the award of monetary reimbursement to the complainant; or
)

(
(
(
(

D) any combination of the actions specified in paragraph (f)(2)
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KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #230
ON JANUARY 24, 2023

DATE OF REPORT FEBRUARY 23, 2023

This report is in response to a complaint filed with our office on behalf of the student by his
mother, The parent. In the remainder of the report, the student will be referred to as “the
student”. The parent will be referred to as “the mother”, “the parent”, or “the complainant”.

The complaint is against USD #230, Spring Hill Public Schools. In the remainder of the report,
“USD #230," “the “school,” the “district”, and the “local education agency (LEA)” shall refer to this
responsible public agency.

The Kansas State Department of Education (KSDE) allows for a 30-day timeline to investigate a
child complaint and a complaint is considered to be filed on the date it is delivered to both the
KSDE and to the school district. In this case, the KSDE initially received the complaint on
January 24, 2023 and the 30-day timeline for the investigation ends on February 23, 2023.

Investigation of Complaint

Nancy Thomas, Complaint Investigator, contacted the parents by telephone on January 26,
2023 to clarify the issues of the complaint. The Complaint Investigator interviewed the parents
by telephone on February 9, 2023.

USD #230 made the following administrative staff available for telephone interviews on
February 13, 2023:

o Dianna McKenzie, Special Services Coordinator
. Amanda Martell, Behavior Interventionist

In completing this investigation, the Complaint Investigator reviewed the following resources
and documentation provided by the complainants and the district:

e Entry/Withdrawal Record for the 2021-22 and 2022-23 school years

e SpedTrack Parent Communication Notes dated between August 8, 2021 and November
11,2022

e Team Meeting Notes written by school staff dated March 28, 2022

e Individualized Education Program (IEP) with Functional Behavior Assessment (FBA) and
Behavior Intervention Plan (BIP) dated March 28, 2022 with amendments on or about
August 22, 2022; September 23, 2022; October 31, 2022; and November 11, 2022

e Prior Written Notice (PWN) dated March 28, 2022 with written consent from the parent
on March 28, 2022

e |EP Goal Progress Reports for the IEP dated March 28, 2022

e Attendance Record dated between April 19, 2022 and November 9, 2022



PWN dated August 25, 2022 with written consent from the parent on August 26, 2022
Email dated August 30, 2022 at 8:43 p.m. written by Kathleen Krull, Special Education
Teacher, to the parent

Email dated August 30, 2022 at 9:57 p.m. written by the parent to Ms. Krull

Email dated August 31, 2022 at 6:25 p.m. written by Ms. Krull to the parent

Email dated September 19, 2022 at 3:38 p.m. written by Ms. Krull to the parent

Email dated September 19, 2022 at 3:45 p.m. written by the parent to Ms. Krull

Email dated September 23, 2022 at 12:47 p.m. written by Ms. Krull to the parent
Email dated September 23, 2022 at 1:03 p.m. written by the parent to Ms. Krull

Email dated September 23, 2022 at 2:37 p.m. written by Ms. Krull to the parent

Email dated September 23, 2022 at 3:05 p.m. written by the parent to Ms. Krull

PWN dated September 23, 2022 with written consent from the parent on September
23,2022

Notes dated September 28, 2022 from phone call with the classroom teacher at Holy
Spirit School

Notes dated September 29, 2022 from phone call with the parent

Email dated October 20, 2022 at 2:48 p.m. written by the parent to Judy Cole, Principal
of Prairie Creek Elementary School

Email dated October 20, 2022 at 4:35 p.m. written by Ms. Cole to the parent

Team Meeting Notes written by school staff dated October 27, 2022

KSDE ESI Documentation Form dated October 31, 2022

PWN dated November 1, 2022 with written consent from the parent on November 2,
2022

Team Meeting Notes written by school staff dated November 1, 2022

ESI documentation dated November 4, 2022

KSDE ESI Documentation Form dated November 4, 2022

KSDE ESI Documentation Form dated November 8, 2022

PWN dated November 10, 2022 with written consent from the parent on November 16,
2022

Discipline Record dated between November 10, 2022 and January 9, 2023

Team Meeting Notes written by school staff dated November 10, 2022

KSDE ESI Documentation Form dated November 11, 2022

Email dated November 11, 2022 at 11:11 a.m. written by Ms. Krull to the parent
Team Meeting Notes written by school staff dated November 28, 2022

Email dated December 2, 2022 at 3:43 p.m. written by Dianna McKenzie, Special
Services Coordinator, to Darcy Sly, Principal at Dayton Creek Elementary School, and
Cindy Dziadosz, Director of Special Education

Team Meeting Notes written by school staff dated December 9, 2022

IEP Amendment between Annual IEP Meetings dated December 13, 2023 and signed by
the parent on December 15, 2023

PWN dated December 13, 2023 and signed by the parent on December 15, 2023
Response to the Allegations written Ms. Dziadosz dated February 3, 2023



e Email between Erin Bennett, Dean of Behavioral Services, and the parents dated
between August 3, 2022 and August 8, 2022

e Email from Ms. McKenzie to the Complaint Investigator dated February 13, 2022 at
10:32 a.m.

e Findings of Fact Regarding Investigation into Formal Complaint regarding ESI adopted
by the USD #230 Board of Education on February 13, 2022

e USD #230 School Calendar for the 2022-23 School Year

e Holy Spirit School Calendar for the 2022-23 School Year

Note that documentation related to issues not pertaining to the allegations including the
reevaluation of the student in January 2023 were also reviewed but not considered relevant to
the parent's complaint.

Background Information

This investigation involves a six-year-old student currently enrolled in the first grade in USD
#230. He initially began receiving special education and related services at age 3 under the
exceptionality category of Developmentally Delayed in USD #233 (Olathe Public Schools). In
addition, he has a medical diagnosis of Attention Deficit Hyperactivity Disorder (ADHD) and
takes medication.

The student enrolled in kindergarten at Dayton Creek Elementary School (DCES) in USD #230
where his mother was a teacher during the 2021-22 school year. He began the school year by
attending school partial days due to significant behavioral concerns. He received specialized
instruction for behavior as well as occupational therapy (OT). He made much progress and
was attending school for full days by the end of the school year. His mother enrolled him into
kindergarten for a second time at the Holy Spirit School for the 2022-23 school year.

He started attending the Holy Spirit School in August 2022 and received special education
consultation for behavior and OT services at his neighborhood school, Prairie Creek
Elementary School (PCES). The school year started out strong with nine days of appropriate
behavior at Holy Spirit School; however, he then began to display inappropriate behavior and
his IEP was amended on September 23, 2022 to add direct specialized instruction for
appropriate behavior.

The student continued to display inappropriate behavior and the mother enrolled the student
as a kindergartener at PCES on October 17, 2022. His IEP was amended several times but the
student continued to display inappropriate behavior for which ultimately resulted in
emergency safety interventions being used to keep everyone safe.

At the end of November, the parent and the district agreed to transfer the student back to
DCES as a first grade student with the peers he was familiar with from kindergarten. The
student started attending this school in mid-December and was attending two hours per day.
He continues to attend DCES as a first grade student and is now able to attend school for
three hours per day with paraprofessional support, specialized instruction for behavior, and
OT services.



Issues

The Individuals with Disabilities Education Act (IDEA) and Kansas Special Education for
Exceptional Children Act give KSDE jurisdiction to investigate allegations of noncompliance with
special education laws that occurred not more than one year from the date the complaintis
received by KSDE (34 C.F.R. 300.153(c); K.A.R. 91-40-51(b)(1)).

Based upon the written complaint and an interview, the parents raised two issues that were
investigated.

Issue One

Issue One: The USD #230, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
follow appropriate transfer procedures during the 2022-23 school year which
resulted in a denial of a free appropriate public education (FAPE) to the student.

Positions of the Parties

The complainant alleged that USD #230 failed to allow the student to start school in a timely
manner when he transferred from Holy Spirit School to Prairie Creek Elementary School on
October 17,2022 and again when the student transferred from Prairie Creek Elementary
School (PCES) to Dayton Creek Elementary School (DCES) at the end of November 2022. The
parent reported there were significant delays of more than one week between the date of
enrollment at each building and the first day the student was allowed to attend classes in each
school building. She believes USD #230 denied the student FAPE by these delays.

The district indicated that the IEP teams at both buildings met and developed plans in a timely
manner for making a smooth transition between Holy Spirit School and PCES in mid-October
2022 and again between PCES and DCES at the end of November 2022.

School staff met and consulted with the parent and then provided the necessary training for
the staff in each building to meet the unique needs of the student. USD #230 reported that
the mother was in agreement with the plans and provided written consent for all amendments
to the student’s IEP; however, staff stated, “Subsequent communications or complaints show a
change in support, agreement or desired outcome for the student from the parent.”

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with the
parent and staff in USD #230.

The IEP in effect during the 2022-23 school year was developed on March 28, 2022 by the IEP
team at Dayton Creek Elementary School (DCES) in USD #230. This IEP provided
paraprofessional support, direct instruction for behavioral goals, OT services to address fine
motor skills, speech therapy to address articulation errors, and behavioral consultation for
teachers in the first grade at DCES even though the parent requested the student be retained
in kindergarten. The IEP also included a Behavior Intervention Plan (BIP).



USD #230 staff noted that the parent revoked consent for the speech therapy services in both
the 2021-22 and the 2022-23 school years because the student was already receiving speech
therapy privately and the parent “did not care for the SLP [speech/language therapist] at
DCES".

At the beginning of the 2022-23 school year, the parent enrolled the student in kindergarten at
Holy Spirit School. Interviews and documentation show the parent requested an IEP team
meeting on August 22, 2022 to change services due to the student's enroliment at the
parochial school. The parent and USD #230 agreed to amend the student’s IEP to continue to
provide 40 minutes per week of OT services; delete 100 minutes per week of direct instruction
for behavior and 300 minutes per week of behavior support in the general education setting;
and add 15 minutes every nine weeks of indirect consult in the area of behavior. USD #230
provided the parent with prior written notice (PWN) on August 25, 2022 and the parent gave
written consent for these changes on August 26, 2022.

On September 19, 2022, the parent sent an email to Kathleen Krull, Special Education Teacher
at Prairie Creek Elementary School (PCES), requesting that the student’s IEP be amended to
also include 60 minutes per week of direct instruction for behavior. USD #230 provided the
parent with PWN on September 23, 2022 and the parent gave written consent for these
changes on September 23, 2022.

The parent emailed Ms. Krull on September 23, 2022 at 3:05 p.m. indicating that the special
education teacher from DCES, Daneen Holloran, would be a good contact for ideas of what she
did with his social group last school year because it was very successful. The parent also
stated:

He went 9 days with perfect behavior. Then one day he was punch [sic] and his
pants pulled down and the next day he lost his mind at school. He currently has
two aides that are with him, one in the morning and one in the afternoon. Heis
alone for about an hour and a half a day. He [sic] teacher is very experienced
but very old school and there is a lot of sit and get and that is a struggle for him.
He is currently on 4 meds for ADHD and anxiety (and sleep). We just added one
this week and he has seemed to calm but I'm not sure how long that will last
with the classroom environment the way that it is. His teacher would be happy
if he switched schools ASAP....just a little background. The principal and
assistant principal are not ready to even discuss that yet.

On October 12, 2022, USD #230 reported that parent shared the student was highly
dysregulated and had several behavior incidents which included emergency safety
interventions (ESI) and out-of-school suspension (OSS). The mother was concerned the
student would be expelled from the private school.

On October 13, 2022, Amanda Martell, Behavior Interventionist, set up observations at Holy
Spirit School for October 17 and 18, 2022 to provide guidance for his current level of
behavioral support at the parochial school as well as his behavior needs if he transferred back
to the public school.



On October 14, 2022 the parent emailed Ms. Krull stating she had decided to enroll the
student back at Prairie Hills Elementary School. On October 17, 2022, the parent emailed Jody
Cole, Principal at PCES, of her intent to enroll the student at the beginning of the second
quarter, which according to the district calendar was on October 21, 2022. The parent
indicated her goal was to get the student's behavior regulated and then re-enroll and return
him to the Holy Spirit School

USD #230 reported that a paraprofessional was hired to provide one-to-one support similar to
what was provided at the parochial school setting as well as provided with onboarding training
between October 19 and October 25, 2022. In addition, Crisis Prevention and Intervention (CPI)
training was provided to the student’s general education teacher and the newly hired
paraprofessional as well as the crisis team at the PCES.

On October 20, 2022 at 2:48 p.m., the mother emailed Ms. Cole stating:

| was just checking to see if there is an update on when you will be ready for the
student? He has been out of school for a week so | would really like to get him
started back as his anxiety is growing by the day. | also don't want to rush the
start where you are not ready for him.

On October 20, 2022 at 4:35 p.m., Ms. Cole emailed the parent stating,

Thank you so much for your grace and allowing us to get a plan in place. Today
half of the team was able to meet with Daneen Holloran. She shared all the
things they used at DCES [Dayton Creek Elementary School] so the student
would be successful. It looks the entire team will be able to meet next
Wednesday so we can finalize a plan. Would you be able to meet with us on
Thursday, October 27 at either 9:00 or 1:00 to discuss our transition plan for the
student to PCES [PCES]? My hope is to meet with you on Thursday and then get
the student started on Friday.

Documentation and interviews found the student’s IEP team met on October 27, 2022 to
review his IEP and develop a plan to provide services upon his enrollment. The Team Meeting
Notes summarize the team’s recommendations as follows:

The team originally suggested first grade, but after discussion, it was decided
that he would begin at PCES in kindergarten. The parent felt strongly that it will
be important to get his behaviors managed before moving on the higher
academic demands. The team decided to begin phasing the student into full
days by starting 8:30am-10:30am and adding an hour each week until he was
full-time by the beginning December, barring any changes.

The student’s first day of attendance at PCES was on October 28, 2022. The first behavioral
incident resulting in ESI occurred on October 31, 2022.

The IEP team met on November 1, 2022 to review and revise the IEP in light of the behavioral
concerns. The team agreed to amend the student’s IEP to increase direct instruction for
behavior from 60 minutes per week to 75 minutes per week and to add behavioral support for
2,140 minutes per week. USD #230 provided the parent with PWN for this significant change
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of placement and material change of services on November 1, 2022 and the parent provided
written consent on November 2, 2022.

Three additional behavioral incidents resulting in ESI occurred on November 4, November 8,
and November 11, 2022. The student was assigned one day of OSS for the November 8
incident and two days of OSS for the November 11 incident.

It is noted that the IEP team had already met on November 10, 2022 to review and revise the
student’s IEP in light of the behavioral incidents. USD #230 proposed changing the student's
schedule from a full-day schedule to a partial-day schedule with the student attending school
from 8:00 until 11:30 each school day for a total of 1350 minutes per week of specialized
instruction and related service support. Supports for the student included increases in
sensory breaks, adjustments to the behavior intervention plan (BIP), and a reduction in the
school day with a plan to gradually increase time at school as the student’s stamina increased.
The parent was provided with a PWN dated November 10, 2022 which described this
significant change of placement and material change of services. The parent provided written
consent for this change on November 16, 2022.

USD #230 reported that after the fourth ESI and OSS event on November 11, 2022, the parent
expressed dissatisfaction with the services provided at PCES. The parent informed the school
she had decided to keep the student home from school until after the Thanksgiving break,
November 16, 2022 through November 27, 2022.

Ms. Krull emailed the mother on November 18, 2022 at 11:11 a.m., stating:

... lam reaching out to schedule a re-entry meeting for the student's return on
November 28th. Per USD 230's special services handbook, we are required to
meet upon a student’s return to school after a suspension. Although the
student’s suspension is over on Wednesday November 16th, this re-entry
meeting is to occur on the first day that the student returns. Because the
student is not returning until Monday November 28th, we will need to have a
meeting on the 28th. Re-entry meeting are not formal IEP meetings, but instead
serves as a time for the student’s team to formulate a plan for his re-entry . ..

At the re-entry meeting on November 28, 2022, the mother requested that the student be
transferred to DCES where he had previously been successful. The Team Meeting notes reflect
that the parent believed the relationship between the student and the staff at DCES was
positive and stated:

A relationship with the student is the key to his success. Parent (mom) doesn't
feel we know the student as a real kid. We only know him as a child with
dysregulation. He doesn't feel safe at PC [PCES] nor does he trust people at PC.
Dayton Creek knows the student and is familiar with him. Mom said that he was
very nervous and high anxiety about coming to school . . . Parent said she would
do whatever it takes to get him to DC [DCES].



The Team meeting notes also stated, “Parent stated a slow transition DC is absolutely fine. If
he needs to be assigned to 1st grade, and just start for an hour each day that is ok with her as
she just wants him back at DC [DCES]. They will do whatever it takes.”

The Team meeting indicated administrative approval would be sought to make a transfer
between the elementary school buildings by Dianna McKenzie, Assistant Director of Special
Education, and a decision would be made soon. If approved, DCES staff must be trained in CPI,
ACEs [Adverse Childhood Experience] and TIC [Trauma Informed Care].

Dianna McKenzie, Assistant Director of Special Education, visited with the parent to discuss the
transfer between PCES and DCES. She summarized the key points of this discussion in an
email to Darcy Sly, Principal at DCES, and Cindy Dziadosz, Director of Special Services, in an
email dated December 2, 2022 at 3:43 p.m. stating:

e Sheis happy he will be in Grade 1 with Ms. Golubski and supported by Ms. Hollern.

e Sheis fine with the student starting on December 12 for two hours from 8:00-10:00
and continuing the two hours on Jan. 5 and 6 with the possibility of increasing time
slowly after that

e She will meet with us Dec. 9 but can be available between 12:30-3:00 if your team
would like to meet earlier. Please send a notice of meeting to confirm the time.

e | told her about the full-day of CPI as well as ACEs and TIC

e She shared the behavior system they use at home. | will forward that to you.

e Sheis fine with Sierra [SLP at DCES] completing the SLP evaluation at DCES next week.
Sierra should contact her to set up the day and time.

e | sent her the interagency release of information. She agreed to fill it out for the
student’s doctor and therapist.

e She asked if your staff could send home some math work for him to do. The student's
grandfather will pick it up.

e | asked her to be thinking, in preparation for the Dec. 9 meeting, what success would
look like at DCES and also what success would not look like since | was sure that would
be a point of discussion.

e The mother asked that Amanda [Martell] not attend the meeting on Dec. 9. She is fine
with Amanda doing training for staff.

Interviews and documentation found the IEP team met on December 9, 2022 with the
student’s first day of attendance at DCES being December 12, 2022. Another IEP meeting was
held on January 13, 2023 to review the results of the SLP evaluation and to review and revise
the student’s IEP as necessary.



Applicable Regulations and Conclusions

Federal regulations implementing the Individuals with Disabilities Education Act (IDEA), at 34
C.F.R. 300.323(e), require specific procedures by followed when a student transfers from one
public agency to a new public agency within the same state. The new public agency, in
consultation with the parents, must provide FAPE to the child (including services comparable to
those described in the child's IEP from the previous public agency), until the new public agency
either adopts the child’s IEP from the previous public agency; or develops, adopts, and
implements a new IEP following all applicable requirements in federal regulations at C.F.R.
300.320 through C.F.R. 300.324.

In addition, state regulations at 72-3462 requires the special education services must be
provided to any student with a disability who resides within the district regardless of whether
the private/parochial school is located within the school district boundaries.

In this case, the parent was specifically upset with the delay in starting special education and
related services following the transfer between Holy Spirit School to PCES in October 2022 and
the transfer between PCES and DCES in December 2022.

It is noted that USD #230 was the responsible public agency for providing the student’s special
education services when the student attended all three of the school buildings - Holy Spirit
School, PCES, and DCES. Based on that determination, the student did not transfer from one
public agency in Kansas to another public agency in the same state. For this reason, there is
no responsibility for USD #230 to consult with the parent regarding providing services
comparable to those described in the child's IEP from the previous school building until the
student’s IEP has been reviewed and revised, as necessary.

Instead, federal regulations implementing the IDEA at 34 C.F.R. 300.323(c)(2) require school
districts to ensure that as soon as possible following the development of the IEP, special
education and related services are made available to the child in accordance with the child’s
IEP. In addition, state regulations implementing the Kansas Special Education for Exceptional
Children Act at KA.R. 91-40-19(a) require each school district, teacher, and related services
provider to provide special education and related services to the child in accordance with the
child's IEP.

According to federal regulations at 34 C.F.R. 300.324(a)(4), in making changes to a child's IEP
after the annual IEP Team meeting for a school year, the parent of a child with a disability and
the public agency may agree not to convene an IEP Team meeting for the purposes of making
those changes, and instead may develop a written document to amend or modify the child's
current IEP. The IEP may also be amended with an IEP team meeting held in compliance with
federal regulations at 34 C.F.R. 300.324(b).

In either case, federal regulations implementing the IDEA at 34 C.F.R. 300.503(a) require school
districts to provide parents with prior written notice a reasonable time before they propose or
refuse to initiate or change the identification, evaluation, or educational placement of the child
or the provision of FAPE (free appropriate public education) to a child who has or is suspected
of having a disability. Kansas state regulations at KA.R. 91-40-27(a)(3) require school districts



to obtain parent consent before making a material change in services or a substantial change
in placement. A material change in services is defined as a 25% or more change in the amount
of any one service and a substantial change of placement is defined as any change that affects
25% or more of the student's school day.

In this case, USD #230 was responsible for implementing the student's current IEP when the
student transferred between Holy Spirit School to PCES as well as between PCES and DCES.
Interviews and documentation found the parent intended for the student to start school on
PCES at the beginning of the second quarter on October 21, 2022. An IEP team meeting was
held on October 27, 2022 and the IEP was amended with parent input. Records show the
student’s first day of attendance at PCES was on October 28, 2022. The parent was provided
with PWN describing the material change in services on November 1, 2022 and the parent
provided written consent for the changes on that same date.

It is noted that four incidents requiring ESI occurred between October 31, 2022 and November
11,2022, An IEP team meeting was held on November 10, 2022 to discuss these concerns
and to review and revise the IEP with parent input. The parent was provided with PWN for a
material change in services on November 10, 2022 and provided written consent for this
change on November 16, 2022.

Because the parent kept the student home between November 16 and November 27,2022, a
disciplinary re-entry meeting was not held until November 28, 2022. At that meeting, the
parent requested for the student to transfer from PCES to DCES. This parent-requested
building transfer was approved on December 2, 2022 and a transition plan was created with
parent input in a phone call with USD #230 staff. An IEP team meeting was held on December
9, 2022 and the IEP amended with parent consent. Records show the student’s first day of
attendance at DCES was on December 12, 2022. The parent was provided with PWN
describing the material change in services on December 13, 2022 and the parent provided
written consent for the changes on December 15, 2022. Clearly there were some delays.
However, the delays were short delays and were reasonable due to the need to revise the
student’s IEP to prepare for the transfer of the student to a new school environment.

Based on the foregoing, a violation of the IDEA requirements related to the delay in starting
services when the student transferred between school buildings during the 2022-23 school
year /s not substantiated.
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Issue Two

ISSUE TWO: The USD #230, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
implement the student’s IEP(s) as written, specifically the behavior intervention
plan (BIP) on the days that an emergency safety intervention (ESI) was used with
the student during the 2022-23 school year.

Positions of the Parties

The complainants alleged that USD #230 failed to implement the student's BIP which resulted
in disciplinary action and ESI while he was enrolled at PCES for 11 school days between
October 28, 2022 and November 11, 2022. The parent believes that if school staff had
followed the BIP, the student’s behavior would not have escalated to the point that ESI would
have been required on October 31, November 4, November 8 and November 11, 2022.

The district responded that the student's BIP was followed in all instances prior to ESI
becoming necessary. Staff noted that the parent filed a formal complaint with the USD #230
Board of Education per School Board Policy GAAF on January 6, 2023. An internal investigation
was conducted and the Findings of Fact were adopted by the Board of Education on February
13,2023, which found that the student's behavior escalated to the point that he was physically
violent towards others in close proximity to him in each incident. The Findings of Facts stated:

In all four ESIincidents, the student was physically violent towards other in close proximity to
them such that he had the present ability to affect such physical harm. Most of the time, the
student actually caused physical harm or was conducting himself in a way that he had the
present ability to affect such physical harm prior to ESI being used.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with the
parent and staff in USD #230.

The findings of Issue One are incorporated herein by reference.

The BIP was developed as part of the March 28, 2022 IEP and included a functional behavioral
assessment (FBA) that identified the problem behavior as physical aggression towards others
with objects and physical aggression towards others with his hands and/or feet. The primary
function of his behavior was noted as sensory (overstimulated) and to gain access to
something that he wants.

The BIP includes Replacement Behavior Goals and Teaching Steps, Antecedent Strategies,
Reinforcement and Other Positive Supports, a Reactive Plan, and a Crisis Plan.

The Reactive Plan in the BIP for throwing things in the classroom requires the student to be
removed from the classroom and allowed to go to his quiet area to calm down. For
hitting/pushing/kicking, the student is to choose the zone he is in [from the behavior
management program “Zones of Regulation”] and then use a strategy to regulate his behavior.
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The Crisis Plan in the BIP requires:

Staff will wear radios

Not talking with the student when he is dysregulated

Move the student away from peers, if possible, if not peers are removed

Student needs space with an adult for 5-10 minutes to be reminded to use safe hands,
receive sensory input of his choice, as well as deep pressure “hugs”

Student will need 10-15 minutes of quiet time to regulate his body once he is no longer
physical

Interviews and documentation showed there were four incidents while the student attended
PCES where the radios were used to gain staff assistance when the student's behavior
escalated to the point that ESI was required as described below:

The October 31, 2022 ESI incident occurred in the special education classroom where
the student was calming with staff after being asked to take a break from the
classroom. He threw objects including a book, chair and waste can and struck staff as
well as kicked staff. ESI was used when the student began scratching the staff
member’s face and grabbing the collar of her dress.

The November 4, 2022 incident occurred in the general education classroom when the
student refused to transition from centers to the carpet area for calendar time. He
threw his iPad and pencil which struck the teacher. His peers were exiting the room
and ESI was used after he hit and kicked two peers and threw a water bottle at the
teacher.

The November 8 incident occurred in the general education classroom when the
student returned to the classroom after taking a sensory break. He used his dry erase
marker to scribble on his white board and iPad. When re-directed, he threw the marker
at a peer and the students were evacuated from the classroom. As the peers were
leaving, the student grabbed a peer’'s white board from his hands and then threw it at
the peers striking staff. ESI was used after the peers had exited when the student
elbowed a staff member and began throwing objects at the staff.

The November 11 incident occurred with his general education class in the pod area
when the para asked the student what zone he was in so that he could pick an
appropriate regulation strategy. The student became very agitated and broke his pencil
and had it in his fist when he threw himself on the floor near his peers. Staff asked the
student to take a break but he immediately began kicking and hitting at others. ESI was
used to remove the student from the pod area where his behavior could be observed
by others.

The Findings of Facts adopted by the Board of Education stated that the independent
investigator interviewed 10 witnesses and had access to the ESI documentation, school
records, reports, staff notes, and emails. The findings relevant to the implementation of the
BIP were as follows:
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e |nall circumstances, before ESI was used, less restrictive alternatives were considered
and deemed inappropriate or ineffective under the circumstances by the school
employees witnessing the student’s behavior.

e There were multiple attempts to use de-escalation techniques in all four ESI incidents
prior to the use of ESI. In fact, it appears as though the team in all circumstances went
to great lengths to create and foster scenarios in the student would not escalate and
had strategies for what to do if the student did escalate.

e Inall four of the ESI incidents, there were multiple employees that witnessed the
student's behavior. Without fail, they all believed that the student was being treated
appropriately, compassionately, and consistently but that due to the student’s
escalations, he was either physically harming someone when the ESI occurred, or he
had the present ability to harm someone and appeared that he was attempting to do
so.

Applicable Regulations and Conclusions

Federal regulations implementing the IDEA at 34 C.F.R. 300.323(c)(2) require school districts to
ensure that as soon as possible following the development of the IEP, special education and
related services are made available to the child in accordance with the child's IEP. In addition,
state regulations implementing the Kansas Special Education for Exceptional Children Act at
K.A.R. 91-40-19(a) require each school district, teacher, and related services provider to
provide special education and related services to the child in accordance with the child's IEP.

In this case, the student’s IEP initially was developed on March 28, 2022 and included an FBA
and BIP as well as amendments affecting services and placement on or about August 22, 2022;
September 23, 2022; October 31, 2022; and November 11, 2022. Interviews and
documentation support a finding that USD #230 staff did implement the Reactive Plan and the
Crisis Intervention plans included in the BIP prior to using ESI on the four dates while attending
PCES.

Based on the foregoing, a violation of special education statutes and regulations is not
substantiatedfor failing to implement the student's IEP, specifically the BIP, on October 31,
November 4, November 8, and November 11, 2022.

Investigator

Nancy Thomas, M.Ed., Complaint Investigator
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Right to Appeal

Either party may appeal the findings or conclusions in this report by filing a written notice of
appeal with the State Commissioner of Education, ATTN: Special Education and Title Services,
Landon State Office Building, 900 SW Jackson Street, Suite 620, Topeka, KS 66612-1212. The
notice of appeal may also be filed by email to formalcomplaints@ksde.org. The notice of appeal
must be delivered within 10 calendar days from the date of this report.

For further description of the appeals process, see Kansas Administrative Regulations 91-40-
51(f), which can be found at the end of this report.

K.AR. 91-40-51(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or conclusions of a
compliance report prepared by the special education section of the department by filing a
written notice of appeal with the state commissioner of education. Each notice shall be filed
within 10 days from the date of the report. Each notice shall provide a detailed statement of
the basis for alleging that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three department of education
members shall be appointed by the commissioner to review the report and to consider the
information provided by the local education agency, the complainant, or others. The appeal
process, including any hearing conducted by the appeal committee, shall be completed within
15 days from the date of receipt of the notice of appeal, and a decision shall be rendered
within five days after the appeal process is completed unless the appeal committee
determines that exceptional circumstances exist with respect to the particular complaint. In
this event, the decision shall be rendered as soon as possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that requires corrective action
by an agency, that agency shall initiate the required corrective action immediately. If, after five
days, no required corrective action has been initiated, the agency shall be notified of the action
that will be taken to assure compliance as determined by the department. This action may
include any of the following:

(A) The issuance of an accreditation deficiency advisement;

(B) the withholding of state or federal funds otherwise available to the
agency;

(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph (f)(2)
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KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #305
ON JANUARY 26, 2023
DATE OF REPORT March 1, 2023

This report is in response to a complaint filed with our office on behalf of the student by his
parents, The parent(s). In the remainder of the report, the student will be referred to as “the
student.” The student’s parents are the parent(s) and in the remainder of this report they will
be referred to as “the mother,” “the father,” “the parents,” or “the complainants.”

The complaint is against USD #305, Salina Public Schools and Central Kansas Cooperative in
Education (CKCIE). In the remainder of the report, the “school,” the “district,” "CKCIE,” the “Coop:
and the “local education agency” (LEA) shall refer to USD #305.

The Kansas State Department of Education (KSDE) allows for a 30-day timeline to investigate a
child complaint and a complaint is considered to be filed on the date it is delivered to both the
KSDE and to the school district. In this case, the KSDE initially received the complaint on
January 26, 2023 and the 30-day timeline ends on March 1, 2023.

Investigation of Complaint

Donna Wickham, Complaint Investigator, interviewed the mother by telephone on February 4,
2023.

Donna Wickham and Gwen Beegle, Complaint Investigators interviewed Sarah Loquist, General
Counsel for CKCIE, Mary Gardner, Special Education Coordinator, Lori Munsell, Principal, Kristin
Prophet, Occupational Therapist, Marissa Koerperich, Special Education Teacher, and Lynette
Lorenson, School Psychologist on February 23, 2023.

The Complaint Investigators also received emails from the parent and USD #305 between
February 2, 2023 and February 23, 2023.

In completing this investigation, the Complaint Investigators reviewed documentation provided
by the complainant and district. Although additional documentation was provided and
reviewed the following materials were used as the basis of the findings and conclusions of the
investigation:

Score Report from Woodcock Johnson IV, date of administration January 5, 2021
Occupational Therapist notes dated February 1, 2022 through January 25, 2023 (sic)



Prior Written Notice for Identification, Initial Services, Educational Placement, Change in
Services, Change in Placement and Request for Consent dated February 2, 2022a

Prior Written Notice for Identification, Initial Services, Educational Placement, Change in
Services, Change in Placement and Request for Consent dated February 2, 2022b, No
parent consent given dated February 8, 2022

Individualized Education Program (IEP) including Conference Summary and IEP Team
Considerations, dated February 2, 2022

Certified Occupational Therapist Assistant (COTA) Logs dated from February 3, 2022-
May 12, 2022

Occupational Therapist (OTR) Logs dated February 1, 2022 - January 26, 2023

Notice of Meeting, dated February 8, 2022

Conference Summary and IEP Team Considerations, dated February 17, 20222

Prior Written Notice (PWN) for Identification, Initial Services, Educational Placement,
Change in Services, Change in Placement and Request for Consent dated March 11,
2022a

Prior Written Notice for Identification, Initial Services, Educational Placement, Change in
Services, Change in Placement and Request for Consent dated March 11, 2022b
Notice of Special Education Meeting (NOM), dated April 26, 2022

Conference Summary and IEP Team Considerations, dated April 29, 2022

Prior Written Notice for Identification, Initial Services, Educational Placement, Change in
Services, Change in Placement and Request for Consent dated April 29, 2022
Individualized Education Program (IEP) revision, dated April 29, 2022

Notice of Meeting (NOM), dated September 9, 2022

Notice of Meeting, dated September 20, 2022

Notice of Meeting, dated September 26, 2022

Notice of Meeting, dated October 7, 2022

Conference Summary and IEP Team Considerations, dated October 27, 2022
Audiotape of the October 27, 2022 IEP meeting provided by the parents

Prior Written Notice for Identification, Initial Services, Educational Placement, Change in
Services, Change in Placement and Request for Consent dated October 27, 2022
Individualized Education Program (IEP) revision, dated October 27, 2022

Email from Occupational Therapist to parent dated October 31, 2022, no time provided
Email from parent to Occupational Therapist dated November 1, 2022, no time
provided

Prior Written Notice for Evaluation or Reevaluation and Request for Consent dated
November 3, 2022, parent signed consent November 3, 2022

Email from Educational Program Consultant to parent dated November 11, 2022 at
225 p.m.

Notice of Special Education Meeting, dated January 9, 2023



Prior Written Notice for Identification, Initial Services, Educational Placement, Change in
Services, Change in Placement and Request for Consent dated January 17, 2023, No
Consent signed February 2, 2023

Score Profile from the Adaptive Behavior Composite, Vineland-3 Multirater Report, page
3, undated

Writing Samples, undated

Evaluation/Eligibility Team Report dated January 25, 2023

Individualized Education Program, dated January 25, 2023

Email from parent to school psychologist dated January 26, 2023, no time indicated
Written note from school psychologist to parents dated February 6, 2023

Video of student cutting with scissors, dated February 7, 2023

Video of student opening a bowl lid, dated February 7, 2023

Prior Written Notice for Identification, Initial Services, Educational Placement, Change in
Services, Change in Placement and Request for Consent dated February 8, 2023
Progress Reports for Quarter 3 and Quarter 4 2021-2022 school year; ESY, summer
2022; Quarter 1 and Quarter 2 2022-2023 school year

District Response to complaint dated February 14, 2023

Background Information

This investigation involved a fourth-grade student enrolled at Huesner Elementary in USD
#305 and receives special education services through the Central Kansas Cooperative in
Education (CKCIE). He receives special education and related services as a child with autism per
the Individuals with Disabilities Education Act (IDEA) in a self-contained multi grade classroom.
He received individualized instruction in reading, written language and mathematics in his
special education classroom based on his reading and math levels. He attends specials and a
morning meeting in his fourth-grade classroom. He additionally receives speech-language and
occupational therapy services.

The student transitioned from part C services as a 3-year-old under the label of developmental
delay. He received speech and early childhood services in an integrated preschool classroom.
In 2014 he received a medical diagnosis of autism. The student has attended Heusner
Elementary since kindergarten. Kindergarten through second grade he received instruction in
a self-contained classroom for students with autism spectrum disorder. He was retained in
kindergarten at the request of his parents due to his skill level and the prospect of having
more time in the general education classroom. Beginning in third grade the district closed the
specialized Autism program to promote inclusion in home schools. His family opted for him to
remain at Heusner, but he switched to a multi-aged self-contained classroom to allow for
smaller class size and to provide academics at his level and pace. He works in his own work
carrel with decreased visual distractions where personalized visuals can be posted. The child
lives at home with his parents.



ISSUE ONE: The USD #3005, in violation of state and federal regulations implementing
the Individuals with Disabilities Education Act (IDEA), failed to provide proper notice to
the family for IEP meetings and proposed amendment meetings to ensure the parent
had an opportunity to participate during the past 12 months.

Positions of the Parties

The complainant alleged that the district constantly scheduled meetings during the past year
and did not give adequate notice or scheduled meetings when the parent was not available to
meet.

The district denies these allegations stating meetings were scheduled to discuss progress and
change the student's educational program as was deemed necessary. The district states that
the issues surrounding scheduling were resolved through mediation that occurred during fall
2022.

In regard to adequate notice they cite only one known instance when the 10 days notice was
not provided. They state when the parents did not waive their right to 10 days notice to meet
about the IEP on September 14, 2022 during parent-teacher conferences the meeting was
halted and rescheduled at a later date to provide adequate notice. The district describes
another instance with the January 25, 2023 Notice of Meeting document that inaccurately
indicated that the Notice of Meeting was hand delivered, when in fact it was delivered by the
mediator. They state that this Notice of Meeting offered adequate notice for the meeting.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with the
parent and staff in USD #305.

Eight Notices of Meetings were provided to the parents during the past twelve months. Each of
these proposed meetings with dates, actions and 10-day criteria are included below.

Date on NOM | Proposed Purpose of meeting Met 10 calendar days of
meeting date notice or parent waived

1/13/22 2/1/22 Annual IEP review Adequate notice

2/8/22 2117122 District meeting called Adequate notice

4/6/22 4/29/22 District called meeting | Adequate notice

9/9/22 9/14/22 District called meeting Not waived/ meeting not held

9/20/22 10/18/22 District called meeting | Adequate notice

9/26/22 10/20/22 District called meeting | Adequate notice

10/7/22 10/27/22 District called meeting | Adequate notice

1/9/23 1/25/23 District called meeting | Adequate notice




Applicable Regulations and Conclusions

According to 34 C.F.R. 300.501(b)(2); 34 C.F.R. 300.322 (b)(c) K.S.A. 72-3431 and KAR. 91-40-
17(a)(2) parents are to be provided notice of meetings related to eligibility, evaluation,
reevaluation, IEP development, provision of a free appropriate public education (FAPE) for their
child and educational placement decisions, to ensure that they have the opportunity to
participate in the meetings. In Kansas parents must receive 10 calendar-days written notice.
On the one instance when the district planned a meeting without adequate notice the parent
did not waive their right to the notice and the meeting was not held and was rescheduled at a
later date.

There are no federal or state regulations to define excessive or constantly occurring meetings.
Each Notice of Meeting indicated a purpose, and the notes and actions of the meetings
indicated the purpose was addressed. It is noted however, that meetings were held
approximately monthly. If meetings are to occur on a regular, repeating basis it may be
important for the family and district to determine a regularly agreed upon timeframe and
schedule ahead.

Based on the foregoing, according to IDEA and Kansas Special Education regulations it is not
substantiated that the district failed to provide adequate notice for called IEP and IEP
amendment meetings.

ISSUE TWQO: The USD #3005, in violation of state and federal regulations
implementing the Individuals with Disabilities Education Act (IDEA), failed to
afford the parent an opportunity to participate in meetings with respect to
educational services and subsequently reduced services without parent
participation/consent during the past 12 months.

Specifically, the district incorrectly reduced occupational therapy services during
the past twelve months in spite of the parent continuing to refuse consent for
these reductions.

Positions of the Parties

The complainants alleged the district wanted to eliminate their child’s occupational therapy
(OT) services and continued to call meetings providing Prior Written Notices reducing his
service minutes, changing from direct services to consultation or eliminating services
altogether. When the complainants refused these reductions the district began reducing his
service minutes less than 25% and stated they would continue until they eliminated
occupational therapy services altogether. The parents believe their child continues to need OT



services to improve handwriting and to assist with independent living skills such as toileting
hygiene and shoe tying.

The district responded that their evaluation and service logs show that OT services are not
educationally necessary for the student at this point. He has been evaluated by the district and
by an outside Occupational Therapist. The district states that the scheduled meetings and
subsequent PWNs were to assist the family to understand that OT services in special education
services were not in the student's best interest. They state that the student has the motor skills
for handwriting and his handwriting will improve with practice during classroom activities, not
pull-out occupational therapy. They additionally cite that he is missing opportunities with peers
when attending OT.

The district stated they reduced services one time less than 25% change (to 23 minutes of
direct OT services weekly in the special education setting) so they did not have to obtain parent
consent. The district states that the student continues to receive 23 minutes of direct OT
services weekly in the special education setting because the parents have not consented to
reductions, shifting to consultation or elimination of OT services at this time.

Finally, they state they have provided resources to the family for toileting and shoe tying.
Further, their evaluation shows that the student is functioning adequately at school and does
not interfere with his educational participation. The district additionally states he has access to
a paraeducator to assist him and he wears slip on shoes.

Findings of the Investigation

The following findings are based upon a review of documentation and interviews with the
parent and staff in USD #305.

The findings of Issue One are incorporated herein by reference.

The district states that the student received thirty minutes of direct occupational therapy
service weekly in special education on the IEP in effect prior to the February 2, 2022 IEP.

The Draft February 2, 2022 |IEP shows that 15 minutes of OT consultation per quarter was
proposed. This would constitute a substantial change of service and require consent. The
February 2, 2022 PWN and Summary Meeting notes show that the parents did not consent to
this change and 30 minutes of direct occupational therapy service weekly in special education
were included as the OT services in the February 2, 2022 IEP in effect.

A Prior Written Notice dated March 11, 2022 proposed moving the student to OT consultation
with no minutes or frequency specified. The parents did not consent, and the IEP was not
amended with this change.

A Prior Written Notice dated April 29, 2022 proposed reducing the student to 23 minutes of
direct occupational therapy service weekly. This proposal did not require parental consent and
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the student’s IEP was amended to 23 minutes of direct occupational therapy service weekly in
the special education setting.

The district reports that they continued providing 30 minutes of direct occupational therapy
service weekly for the remainder of the 2021-2022 school year to provide the student and
family with consistency.

The occupational therapy service records show that the occupational therapy services
continued at 30 minutes of direct service weekly through the 2021-2022 school year.

An undated email from the principal to the parent in response to an email dated September
22,2022 at 6:42 p.m. stated,

We will be available on October 20th at 3:30 p.m. to discuss all of your concerns
at that meeting, and if a decision regarding the student’s OT services is made at
the meeting, you will also be given a Prior Written Notice detailing what was
decided. Please understand that there are only specific instances where the
school must gain parental consent in order to make changes to the IEP. If the
team proposes any changes at that meeting, you may be asked to provide
consent or you may only be notified of the changes that will be made prior to the
change. Should the team decide upon any changes that do require your consent,
you will be given a reasonable amount of time to consider those changes before
they are implemented. You would not be expected to make a final decision at
that meeting, which will allow you time to process your feelings and consider the
recommendations as a family.

The Conference Summary IEP Team Considerations, dated October 27, 2022 recorded that the
district planned to reduce OT time by less than 25% so parent consent was not required:

She let them know that if they choose not to agree to consultation she would be
decreasing OT time by less than 25% so that the student would receive 18
minutes of OT services 1 time a week in his special education classroom. This is
recommended by the school team as the student has the fine motor skills to
participate in classroom instruction. Having the OT sit with him hinders his
independence and is not least restrictive. This is not a material change. It does
not require parent permission but they will be provided with written notification
of t