DEPARTMENT OF EDUCATION
34 CFR Part 300
[DOCKET ID ED–2008–OSERS–0005]
RIN 1820–AB60
Assistance to States for the Education of Children With Disabilities and Preschool
Grants for Children With Disabilities
AGENCY: Office of Special Education and Rehabilitative Services, Department of Education.
ACTION: Final regulations.
SUMMARY: The Secretary issues final regulations governing the Assistance to States for Education
of Children with Disabilities Program and the Preschool Grants for Children with Disabilities
Program. These regulations are needed to clarify and strengthen current regulations in 34 CFR Part
300 governing the Assistance to States for the Education of Children with Disabilities Program and
Preschool Grants for Children with Disabilities Program, as published in the Federal Register on
August 14, 2006, in the areas of parental consent for continued special education and related
services; non-attorney representation in due process hearings; State monitoring, technical
assistance, and enforcement; and allocation of funds. The regulations also incorporate a statutory
requirement relating to positive efforts to employ and advance in employment individuals with
disabilities that was inadvertently omitted from the 2006 regulations.
DATES: These regulations take effect on December 31, 2008.
[Page 73026-73029]
PART 300--ASSISTANCE TO STATES FOR THE EDUCATION OF CHILDREN WITH
DISABILITIES
 1. The authority citation for part 300 continues to read as follows:
Authority: 20 U.S.C. 1221e-3, 1406, 1411-1419, unless otherwise noted.

*

*

*

*

*

 2. Section 300.9 is amended by adding a new paragraph (c)(3).
The addition reads as follows:
§ 300.9 Consent.

*

*

*

*

*

(c) * * *
(3) If the parent revokes consent in writing for their child's receipt of special education services
after the child is initially provided special education and related services, the public agency is not
required to amend the child's education records to remove any references to the child's receipt of
special education and related services because of the revocation of consent.
*

*

*

*

*

 3. Section 300.177 is revised to read as follows:
§ 300.177 States' sovereign immunity and positive efforts to employ and advance qualified
individuals with disabilities.

(a) States' sovereign immunity.
(1) A State that accepts funds under this part waives its immunity under the 11th amendment of
the Constitution of the United States from suit in Federal court for a violation of this part.
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(2) In a suit against a State for a violation of this part, remedies (including remedies both at law
and in equity) are available for such a violation in the suit against any public entity other than a
State.
(3) Paragraphs (a)(1) and (a)(2) of this section apply with respect to violations that occur in whole
or part after the date of enactment of the Education of the Handicapped Act Amendments of 1990.
(b) Positive efforts to employ and advance qualified individuals with disabilities. Each recipient of
assistance under Part B of the Act must make positive efforts to employ, and advance in
employment, qualified individuals with disabilities in programs assisted under Part B of the Act.
(Authority: 20 U.S.C. 1403, 1405)

 4. Section 300.300 is amended by:
 A. Revising paragraphs (b)(3) and (b)(4).
 B. In paragraph (d)(2), removing the words ``paragraph (a)'' and inserting, in their place, the
words ``paragraphs (a), (b), and (c)''.
 C. In paragraph (d)(3), adding after the words ``paragraphs (a)'' the words ``, (b), (c),''.
The revision reads as follows:
§ 300.300 Parental consent.

*

*

*

*

*

(b) * * *
(3) If the parent of a child fails to respond to a request for, or refuses to consent to, the initial
provision of special education and related services, the public agency-(i) May not use the procedures in subpart E of this part (including the mediation procedures under
§ 300.506 or the due process procedures under §§ 300.507 through 300.516) in order to obtain
agreement or a ruling that the services may be provided to the child;
(ii) Will not be considered to be in violation of the requirement to make FAPE available to the
child because of the failure to provide the child with the special education and related services for
which the parent refuses to or fails to provide consent; and
(iii) Is not required to convene an IEP Team meeting or develop an IEP under §§ 300.320 and
300.324 for the child.
(4) If, at any time subsequent to the initial provision of special education and related services, the
parent of a child revokes consent in writing for the continued provision of special education and
related services, the public agency-(i) May not continue to provide special education and related services to the child, but must
provide prior written notice in accordance with § 300.503 before ceasing the provision of special
education and related services;
(ii) May not use the procedures in subpart E of this part (including the mediation procedures
under § 300.506 or the due process procedures under §§ 300.507 through 300.516) in order to obtain
agreement or a ruling that the services may be provided to the child;
(iii) Will not be considered to be in violation of the requirement to make FAPE available to the
child because of the failure to provide the child with further special education and related services;
and
(iv) Is not required to convene an IEP Team meeting or develop an IEP under §§ 300.320 and
300.324 for the child for further provision of special education and related services.
*

*

*

*

*

 5. Section 300.512 is amended by revising paragraph (a)(1) to read as follows:
§ 300.512 Hearing rights.

(a) * * *
(1) Be accompanied and advised by counsel and by individuals with special knowledge or training
with respect to the problems of children with disabilities, except that whether parties have the right
to be represented by non-attorneys at due process hearings is determined under State law;
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*

*

*

*

*

 6. Section 300.600 is amended by:
 A. Revising paragraph (a).
 B. Adding a new paragraph (e).
The revision and addition read as follows:
§ 300.600 State monitoring and enforcement.

(a) The State must-(1) Monitor the implementation of this part;
(2) Make determinations annually about the performance of each LEA using the categories in §
300.603(b)(1);
(3) Enforce this part, consistent with § 300.604, using appropriate enforcement mechanisms,
which must include, if applicable, the enforcement mechanisms identified in § 300.604(a)(1)
(technical assistance), (a)(3) (conditions on funding of an LEA), (b)(2)(i) (a corrective action plan or
improvement plan), (b)(2)(v) (withholding funds, in whole or in part, by the SEA), and (c)(2)
(withholding funds, n whole or in part, by the SEA); and
(4) Report annually on the performance of the State and of each LEA under this part, as provided
in § 300.602(b)(1)(i)(A) and (b)(2).
*

*

*

*

*

(e) In exercising its monitoring responsibilities under paragraph (d) of this section, the State must
ensure that when it identifies noncompliance with the requirements of this part by LEAs, the
noncompliance is corrected as soon as possible, and in no case later than one year after the State's
identification of the noncompliance.
*

*

*

*

*

 7. Section 300.602(b)(1)(i) is revised to read as follows:
§ 300.602 State use of targets and reporting.

*

*

*

*

*

(b) * * *
(1) * * *
(i) Subject to paragraph (b)(1)(ii) of this section, the State
must-(A) Report annually to the public on the performance of each LEA located in the State on the
targets in the State's performance plan as soon as practicable but no later than 120 days following
the State's submission of its annual performance report to the Secretary under paragraph (b)(2) of
this section; and
(B) Make each of the following items available through public means: the State's performance
plan, under § 300.601(a); annual performance reports, under paragraph (b)(2) of this section; and the
State's annual reports on the performance of each LEA located in the State, under paragraph
(b)(1)(i)(A)of this section. In doing so, the State must, at a minimum, post the plan and reports on the
SEA's Web site, and distribute the plan and reports to the media and through public agencies.
*

*

*

*

*

 8. Section 300.606 is revised to read as follows:
§ 300.606 Public attention.

Whenever a State receives notice that the Secretary is proposing to take or is taking an
enforcement action pursuant to § 300.604, the State must, by means of a public notice, take such
actions as may be necessary to notify the public within the State of the pendency of an action
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pursuant to § 300.604, including, at a minimum, by posting the notice on the SEA's Web site and
distributing the notice to the media and through public agencies.
(Authority: 20 U.S.C. 1416(e)(7))

 9. Section 300.705 is amended by:
 A. Revising paragraph (a).
 B. In paragraph (b)(2)(ii), removing the word ``and'' at the end of the paragraph.
 C. In paragraph (b)(2)(iii), removing the punctuation ``.'' and adding, in its place, the words ``;
and''.
 D. Adding a new paragraph (b)(2)(iv).
 E. Revising paragraph (c).
The revisions and addition read as follows:
§ 300.705 Subgrants to LEAs.

(a) Subgrants required. Each State that receives a grant under section 611 of the Act for any fiscal
year must distribute any funds the State does not reserve under § 300.704 to LEAs (including public
charter schools that operate as LEAs) in the State that have established their eligibility under
section 613 of the Act for use in accordance with Part B of the Act. Effective with funds that become
available on the July 1, 2009, each State must distribute funds to eligible LEAs, including public
charter schools that operate as LEAs, even if the LEA is not serving any children with disabilities.
(b) * * *
(2) * * *
(iv) If an LEA received a base payment of zero in its first year of operation, the SEA must adjust
the base payment for the first fiscal year after the first annual child count in which the LEA reports
that it is serving any children with disabilities. The State must divide the base allocation determined
under paragraph (b)(1) of this section for the LEAs that would have been responsible for serving
children with disabilities now being served by the LEA, among the LEA and affected LEAs based on
the relative numbers of children with disabilities ages 3 through 21, or ages 6 through 21 currently
provided special education by each of the LEAs. This requirement takes effect with funds that
become available on July 1, 2009.
*

*

*

*

*

(c) Reallocation of LEA funds. (1) If an SEA determines that an LEA is adequately providing
FAPE to all children with disabilities residing in the area served by that agency with State and local
funds, the SEA may reallocate any portion of the funds under this part that are not needed by that
LEA to provide FAPE, to other LEAs in the State that are not adequately providing special
education and related services to all children with disabilities residing in the areas served by those
other LEAs. The SEA may also retain those funds for use at the State level to the extent the State
has not reserved the maximum amount of funds it is permitted to reserve for State-level activities
pursuant to § 300.704.
(2) After an SEA distributes funds under this part to an eligible LEA that is not serving any
children with disabilities, as provided in paragraph (a) of this section, the SEA must determine,
within a reasonable period of time prior to the end of the carryover period in 34 CFR 76.709, whether
the LEA has obligated the funds. The SEA may reallocate any of those funds not obligated by the
LEA to other LEAs in the State that are not adequately providing special education and related
services to all children with disabilities residing in the areas served by those other LEAs. The SEA
may also retain those funds for use at the State level to the extent the State has not reserved the
maximum amount of funds it is permitted to reserve for State-level activities pursuant to § 300.704.
*

*

*

*

*

 10. Section 300.815 is revised to read as follows:
§ 300.815 Subgrants to LEAs.
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Each State that receives a grant under section 619 of the Act for any fiscal year must distribute all
of the grant funds the State does not reserve under § 300.812 to LEAs (including public charter
schools that operate as LEAs) in the State that have established their eligibility under section 613 of
the Act. Effective with funds that become available on July 1, 2009, each State must distribute funds
to eligible LEAs that are responsible for providing education to children aged three through five
years, including public charter schools that operate as LEAs, even if the LEA is not serving any
preschool children with disabilities.
(Authority: 20 U.S.C. 1419(g)(1))

 11. Section 300.816 is amended by:
 A. In paragraph (b)(2), removing the word ``and''.
 B. In paragraph (b)(3), removing the punctuation ``.'' and adding, in its place, the words ``; and''.
 C. Adding a new paragraph (b)(4) to read as follows:
§ 300.816 Allocations to LEAs.

*

*

*

*

*

(b) * * *
(4) If an LEA received a base payment of zero in its first year of operation, the SEA must adjust
the base payment for the first fiscal year after the first annual child count in which the LEA reports
that it is serving any children with disabilities aged three through five years. The State must divide
the base allocation determined under paragraph (a) of this section for the LEAs that would have
been responsible for serving children with disabilities aged three through five years now being
served by the LEA, among the LEA and affected LEAs based on the relative numbers of children
with disabilities aged three through five years currently provided special education by each of the
LEAs. This requirement takes effect with funds that become available on July 1, 2009.
*

*

*

*

*

 12. Section 300.817 is revised to read as follows:
§ 300.817 Reallocation of LEA funds.

(a) If an SEA determines that an LEA is adequately providing FAPE to all children with
disabilities aged three through five years residing in the area served by the LEA with State and local
funds, the SEA may reallocate any portion of the funds under section 619 of the Act that are not
needed by that LEA to provide FAPE, to other LEAs in the State that are not adequately providing
special education and related services to all children with disabilities aged three through five years
residing in the areas served by those other LEAs. The SEA may also retain those funds for use at the
State level to the extent the State has not reserved the maximum amount of funds it is permitted to
reserve for State-level activities pursuant to § 300.812.
(b) After an SEA distributes section 619 funds to an eligible LEA that is not serving any children
with disabilities aged three through five years, as provided in § 300.815, the SEA must determine,
within a reasonable period of time prior to the end of the carryover period in 34 CFR 76.709, whether
the LEA has obligated the funds. The SEA may reallocate any of those funds not obligated by the
LEA to other LEAs in the State that are not adequately providing special education and related
services to all children with disabilities aged three through five years residing in the areas served by
those other LEAs. The SEA may also retain those funds for use at the State level to the extent the
State has not reserved the maximum amount of funds it is permitted to reserve for State-level
activities pursuant to § 300.812.
(Authority: 20 U.S.C. 1419(g)(2))

[FR Doc. E8-28175 Filed 11-28-08; 8:45 am]
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