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A note about these materials: The analysis of regulations and case summaries below are neither an
exhaustive treatment of aide and nurse issues under the IDEA, nor an attempt to address each and every
issue argued and decided in the cases summarized. Instead, the summaries are the author’s attempt to
highlight interesting legal arguments, fact patterns, trends and application of rules. Note finally that the
author prefers the acronym “IDEA” to the new “IDEIA.” These materials are not intended as legal
advice, and should not be so construed. State law, local policy, and unique facts make a dramatic
difference in analyzing any situation or question. Please consult a licensed attorney for legal advice
regarding a particular situation.
I. Guiding Principles in the IDEA
The issues addressed here are often complicated by parent demands and serious concerns for student
health and safety. Consequently, it is not uncommon in IEP Team discussion of these issues that some
basic, yet critical, IDEA principles are either forgotten or inappropriately de-emphasized.
A. Least Restrictive Environment (LRE): The presumption that the IDEA student, with the
provision of special education and related services, will be taught in the mainstream class with
nondisabled peers.
The statute is crystal clear on this issue. Congress intended through the IDEA to create in the
mainstream classroom the “default placement” for the IDEA-eligible student.
“IN GENERAL.– To the maximum extent appropriate, children with disabilities, including
children in public or private institutions or other care facilities, are educated with children
who are not disabled, and special classes, separate schooling, or other removal of children
with disabilities from the regular educational environment occurs only when the nature or
severity of the disability of a child is such that education in regular classes with the use of
supplementary aids and services cannot be achieved satisfactorily.” 20 U.S.C.
§1412(a)(5)(A).
Of course, rules have exceptions. Sometimes, because of the severity of the disability, FAPE
cannot be delivered in the regular classroom. While it did not want separation of students with
disabilities from their nondisabled peers, Congress recognized that in order to receive the necessary
special education and related services, some eligible students would have to be educated outside the
mainstream.
“The Conferees point out that while instruction may take place in such locations as
classrooms, the child's home, or hospitals and institutions, the delivery of such instruction
must take place in a manner consistent with the requirements of law which provide that to the
maximum extent appropriate handicapped children must be educated with children who are
not handicapped, and that handicapped children should be placed in special classes, separate
schooling, or any other educational environment only when the nature or severity of the
handicap is such that education in regular classes with the use of supplementary aids and
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supportive services cannot be achieved satisfactorily.” 24 U.S.C. §1401. (1978) Historical
note.
School districts are required to create and maintain a continuum of educational placements, so that
regardless of severity of disability, an appropriate public education can be offered. The instructional
arrangement/setting for each IDEA-eligible student is determined by his IEP Team based upon his
individual needs. The instructional arrangement is determined from among a continuum of
educational placements. §300.115 of the federal regulations provides:
§ 300.115 Continuum of alternative placements.
(a) Each public agency must ensure that a continuum of alternative placements is available to
meet the needs of children with disabilities for special education and related services.
(b) The continuum required in paragraph (a) of this section must—
(1) Include the alternative placements listed in the definition of special education under §
300.38 (instruction in regular classes, special classes, special schools, home instruction,
and instruction in hospitals and institutions); and
(2) Should a more restrictive setting be necessary to meet the student’s needs, the IEP
Team must be able to demonstrate that lesser restrictive settings are inappropriate, even
with supplementary aides and services.
The commentary to §300.551 of the 1999 federal regulations (a regulation identical to the 2006
version of §300.115 quoted above) makes clear that while the IEP Team does not have to wait for the
student to fail in the less-restrictive setting before trying something more restrictive, it does need to
seriously consider the situation.
“The regulations do not require that a child has to fail in the less restrictive options on the
continuum before that child can be placed in a setting that is appropriate to his or her needs.
Section 300.550(b)(2) of the regulations however, does require that the placement team
consider whether the child can be educated in less restrictive settings with the use of
appropriate supplementary aids and services and make a more restrictive placement only
when they conclude that education in the less restrictive setting with appropriate
supplementary aids and services cannot be achieved satisfactorily.” DOE Commentary to
Subpart E, §300.551 (1999).
Supplementary aides and services. While IDEA requires the student with disability to be educated
in the least restrictive environment, it recognizes that merely depositing a disabled student into a
mainstream classroom without adequate supports will not provide the student with a free appropriate
public education. “Supplementary aids and services” are defined at 34 C.F.R. §300.42 as “aids,
services, and other supports that are provided in regular education classes, other education-related
settings, and in extracurricular and nonacademic settings, to enable children with disabilities to be
educated with nondisabled children to the maximum extent appropriate in accordance with §§
300.114 through 300.116.”
Related services. “Related services means transportation and such developmental, corrective, and
other supportive services as are required to assist a child with a disability to benefit from special
education, and includes speech- language pathology and audiology services, interpreting services,
psychological services, physical and occupational therapy, recreation, including therapeutic
recreation, early identification and assessment of disabilities in children, counseling services,
including rehabilitation counseling, orientation and mobility services, and medical services for
diagnostic or evaluation purposes. Related services also include school health services and school
nurse services, social work services in schools, and parent counseling and training.” 34 C.F.R.
§300.34(a)(emphasis added). Included among recognized related services are school health services
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and school nurse services. “School health services and school nurse services means health services
that are designed to enable a child with a disability to receive FAPE as described in the child’s IEP.
School nurse services are services provided by a qualified school nurse. School health services are
services that may be provided by either a qualified school nurse or other qualified person.” 34 C.F.R.
§300.34(b)(13).
Required Statements Regarding Services in IEP. The IDEA regulations require the IEP to include
“A statement of the special education and related services and supplementary aids and services, based
on peer-reviewed research to the extent practicable, to be provided to the child, or on behalf of the
child, and a statement of the program modifications or supports for school personnel that will be
provided to enable the child—
(i) To advance appropriately toward attaining the annual goals;
(ii) To be involved in and make progress in the general education curriculum in accordance with
paragraph (a)(1) of this section, and to participate in extracurricular and other nonacademic
activities; and
(iii) To be educated and participate with other children with disabilities and nondisabled children in
the activities described in this section[.]” 34 C.F.R. §300.320(a)(4).
B. Special education services are determined on the basis of evaluation data.
Whether a student requires an aide or nursing services in order to receive FAPE is a question for the
IEP Team to answer based on evaluation data. A few examples from the case law on the need for an
aide illustrate the point.
Won’t a 1-1 aide make the regular classroom appropriate for all students? No. A Hawaii case
demonstrates the importance of a case-by-case, one-child-at-a-time analysis. Department of
Education, State of Hawaii, 109 LRP 19681 (SEA Hi. 2008). While the assistance of an aide can
make a regular classroom accessible and beneficial for some students, for others a more restrictive
setting will be required. Consider these facts from a Hawaii case involving the impact of an aide on
the appropriateness of a regular kindergarten class.
“The evidence showed that during August and September 2007, the SSC, Board Certified
Behavior Analyst, and Psychologist #2 observed Student in Student's kindergarten classroom
setting. According to the observations, Student required a lot of cueing or prompting by Student's
skills trainer in order to attend and/or participate in the class. Student could not understand the
teacher's verbal instructions unless prompted by Student's skills trainer. Student, a passive,
solitary child, was not sufficiently engaged during the class to gain meaningful educational
benefits. Student's responses and actions in class were solely based on the prompting done by
Student's skills trainer and held no independent meaning for Student. Student was also engaged in
self-stimulatory behaviors, which interfered with Student's focus and attention to the teacher and
the lesson. Student was not at the same skill level as Student's peers and could not keep up with
the class.
According to testimony from Psychologist #2 and the Board Certified Behavior Analyst, the
kindergarten setting was inappropriate for Student because Student was not able to participate in
class in a meaningful way. Many of the tasks in the kindergarten classroom required interactive,
language-based responses or both. Student did not currently posses this level of skill. Even with
the constant prompting or cueing by Student's skills trainer, Student lacked the necessary
understanding, language, and communication skills to benefit from a kindergarten
program. Student was not benefiting from Student's kindergarten placement. Student's
language and communication skill levels were not sufficient to allow for meaningful class
participation. Student required a program in a pre-school setting.” (emphasis added).
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Evaluation data does not support the requirement of a one-to-one aide. Parents of a student with
microencephally, quadriplegia and spastic cerebral palsy sought an assigned one-to-one aide rather
than the services of the aides assigned generally to the classroom. The Administrative Law Judge
determined that, based on the data, the student did not require a one-to-one aide in order to receive
FAPE.
“Petitioner presented no evidence to show that [ ] was in any danger, did not receive meaningful
educational benefit, or regressed as a result of the absence of a personal one-on-one attendant.
The School District presented standardized testing results and two educators observations that [ ]
is progressing well without an exclusively dedicated personal aide. Standardized tests showed
that Petitioner did 62 percent better in the first year he was without an exclusive personal aide and
another 10 percent better in the second year [ ] was without a personal aide, than [ ] had the first
year [ ] was without one. Educators opined that [ ] should be expanding [ ] interaction with a
number of people; that [ ] is affirmatively expanding [ ] interaction with more people as a result
of not having an exclusive personal aide; and that an exclusive aide might stunt [ ] progress in this
regard. It is conceivable that one exclusive aide would not represent LRE.” Flagler County
School District, 49 IDELR 296 (SEA FL. 2007).
Evaluation data requires an aide, nurse or other adult on the bus. The student’s doctor reported
that an EpiPen had to be administered “expeditiously” following the student’s exposure to peanut
protein (whether ingested, touched or inhaled), and that should he have to wait for paramedics to be
called and arrive to administer the EpiPen, “there is absolutely no way” he would survive. The
Administrative Law Judge ordered an aide be placed on the bus, further finding that:
“Peanuts are a common food and people, especially children, who have eaten or contacted
peanuts do not always wash or otherwise completely remove peanut proteins from themselves
and it is almost impossible to make the school environment completely peanut-free. Therefore, it
is probable that J.B., Jr., whether on a school bus or in class, will probably have some exposure to
peanut proteins in his school day. A school bus driver, driving conscientiously, would not be able
also to simultaneously monitor a severely allergic student and, if the student were to begin to
experience an allergic reaction, expeditiously administer an EpiPen and, thereby allow the student
to avoid the above-described problems. J.B., Jr., is too young to be responsible to monitor himself
and to administer his own EpiPen. Therefore, a nurse, aide or other trained adult is required for
those purposes.” Manalapan-Englishtown Regional Board of Education, 107 LRP 27925 (SEA
NJ 2007).
C. Fostering independence is a goal of special education.
In its findings in the 2004 reauthorization of the IDEA, Congress identifies independent living and
self-sufficiency as important human needs, and desirable goals in the education of students with
disabilities. ‘‘(1) Disability is a natural part of the human experience and in no way diminishes the
right of individuals to participate in or contribute to society. Improving educational results for
children with disabilities is an essential element of our national policy of ensuring equality of
opportunity, full participation, independent living, and economic self-sufficiency for individuals with
disabilities.” 1400(c)(1). Consistent with its findings, Congress then identified the purposes of the
IDEA. “The purposes of this title are… to ensure that all children with disabilities have available to
them a free appropriate public education that emphasizes special education and related services
designed to meet their unique needs and prepare them for further education, employment, and
independent living[.]” 1400(d)(1).
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“Learned Helplessness.” The use of an aide or paraprofessional can assist a student in accessing the
regular curriculum. However, when provided inappropriately, the service can reduce independence
and skill acquisition. The concern is often referenced as “learned helplessness.” A case from New
York involving special education services for a student with pervasive developmental disorder
provides a helpful introduction to the concerns arising from inappropriate assistance.
“The Court holds that the IEP was not reasonably calculated to afford M.C. a FAPE. It is true that
the District provided M.C. with extensive ‘support’, most notably in the form of a 1:1 aide
throughout the day. But as the IHO noted, ‘the constant presence of a 1:1 aide may be viewed as
a crutch or palliative measure, especially where, as here, lack of independence is one of the
student's most significant deficits. The 1:1 aide may have been very inhibiting in the proposed
middle school placement, where he or she would have followed M from class to class.’
Defendant's failure to address the need to increase M’s independence conforms to the pattern of
‘learned helplessness’ that was being fostered by the District’s IEP. This approach is epitomized
by the District’s designation of a separate bathroom facility for M.C, and the fact that the
District admitted that there was no ‘instruction goal aimed to have M.C. use a community
bathroom.’ By failing to address M.C.'s need to increase his independence, and indeed by
fostering ‘learned helplessness’ through the indefinite use of a 1:1 aide, the Court concludes that
the IEP was substantively inadequate and not reasonably calculated the provide M.C. with a
FAPE.” A.C. v. Board of Education of the Chappaqua Central School District, 47 IDELR 294
(S.D. N.Y. 2007)(emphasis added).
Learned helplessness is increasingly common language in IDEA decisions. The language focuses on
the desired goal of independence, together with the recognition that excessive services or
inappropriate services may negatively impact on FAPE. When the school does for the child what he
should do for him or herself, educational opportunity can be lost.
When help is provided matters. “Recognizing [ ]'s need for independence, the paraprofessional
in Mrs. Ringler’s room does not sit next to [ ] but instead circles the room and helps [ ] only when
needed. This focus on independence comes not only from the parents, but also from outside
experts and consultants. The 1998 Cappers Evaluation recognized that too much assistance could
lead to a learned helplessness and a lack of confidence.” USD #253, 102 LRP 2897 (SEA Ka.
2000)(internal citations omitted).
How the student is helped matters. “While at lunch, Dr. Cooper observed an adult aide obtained
food and other items for this Student. The aide also verbally directed this Student while she ate
and the aide repeatedly wiped her mouth. In Dr. Cooper's opinion, the utilization of the aide in
this manner was ‘terrible.’ Dr. Cooper opined that it is highly likely that this Student has the skills
to perform lunchroom activities; and, if she did not have such skills, the District should focus on
teaching her how to perform mealtime activities, rather than perform the activities for her. Dr.
Cooper saw no evidence that the District had paid any attention to her current and/or future needs
in this area; and, she testified that the District's failure in this regard contributes to her ‘learned
helplessness.’” Jefferson County Board of Education, 103 LRP 7409 (SEA Alabama 2003).
The importance of timely support and fading assistance in the provision of services by an
aide. “Examination of the IEPs, progress reports, work samples and testimony of School staff
show that the School District was able to achieve this balance. The IEPs that the School District
proposed gave Seb an opportunity to do many skills (i.e. banking, laundry, accessing
transportation) with support and fading assistance. The progress reports and communication logs
show that Seb was able to do tasks with gradual fading and less cueing and in some cases
independently. BICO did not put Seb on public transportation alone but provided him with
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repeated training in the classroom and in the community. The School District began by having
staff ride with Seb on the van that had limited passengers, some of whom Seb knew, with a
limited amount of drivers who Seb knew. This assistance was faded when Seb was ready
with staff shadowing the van to having Seb get on the bus with only a staff member or a
work employee at either end. Similarly, when Seb first began his vocational placements, Ms.
Lapointe had more frequent contact with the employers and then began to fade her daily onsite
supervision only when the employers and Seb were comfortable. While Ms. Lapointe did not
make visit on site frequently, she did maintain frequent phone contact, made accommodations
when necessary and the employers were able to adequately supervise Seb because Ms. Lapointe
was available and the employers called her when they needed her.” King Phillip Public Schools,
52 IDELR 29 (SEA Mass. 2009).
When the parent makes the “learned helplessness” argument as part of a reimbursement
case. “The Student's mother testified that he could not do his homework, and that she believed
that the Student's one-on-one assistant was giving him the answers in school. This was not based
upon direct observations of his performance in school, however, but on the difference between his
schoolwork and homework. Both the Student's mother and Ms. [ ] objected to the use of a
personal assistant because they contended that this approach did not foster independence and an
ability on the part of the Student to advocate for himself in a learning environment. Ms. [ ] said
she observed evidence of ‘learned helplessness’ in the Student, which she attributed to the use of
a personal assistant. She recognized, however, that the Student may need direct assistance after he
has reached a level of frustration on his own. Ms. [ ] wrote in her screening evaluation that the
Student ‘needs one-on-one multi-sensory instruction for language arts....’” Baltimore County
Public Schools, 105 LRP 57779 (SEA Maryland 2005). Hearing Officer denies reimbursement,
finding that the student received FAPE.
Not surprisingly, the same problem can arise at home when family performs tasks for
the student that the student should do himself. “The evidence is strongly suggestive that
the young adult-soon-to-be-in this case may be engaging (not unexpectedly) in a form of
‘earned helplessness’ while in the home. Skills or behaviors that he independently performs
at school or in the work setting are apparently being provided by [ ] in the home. Such actions
on the part of the mother or other family members only serve to exacerbate dependencies and
prolong the road to independence.” Montgomery County Public Schools, 23 IDELR 852,
(SEA Maryland 1996).
D. The school makes employment decisions including the assignment of personnel.
1. LEAs make personnel decisions under the IDEA. “So long as basic state law requirements
are met, it is the school district, and not the parents or hearing officers, who may select
appropriate personnel to implement IEP goals and objectives…. A school district is in the
best position to judge the professional skills of its staff and to determine the nature and scope of
the instructional needs of its students. Thus it is a school district, not a Hearing Officer or a
parent, who has a duty to allocate resources and personnel in meeting those needs.” Sonya S. v.
Spring Branch ISD, Docket No. 221-SE-296 (SEA Tex. 1996)(emphasis added). Of course, the
person chosen must possess the required credentials for the position. Loren H. v. Royal ISD,
Docket No. 406-SE-0802 (SEA TEX. 2003). See also, Alameda Unified School District, 107 LRP
45568 (SEA Ca. 2007)(“Like the choice of methodology, the choice of service provider is also up
to the district, as long as it offers or provides a FAPE…. Student is not entitled to his choice of
service providers…. The Act requires only that the service provider be able to meet his needs.”);
Blanchard v. Morton School District, 52 IDELR 3 (W.D. Wa. 2009)(No violation of IDEA where
Parent fails to demonstrate that the aide assigned by the school was unqualified, despite parent
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preference for a different aide. “All observing educators found the working relationship between
[the aide] and [the student] satisfactory,” Also noteworthy was the parent’s removal of the student
from the program 22 days after he began working with the educational assistant.).
2. Assertion of a parent right to choose providers is common, but wrong. A federal district
court rejected the common argument that the IDEA grants to parents the right to choose service
providers (here, a personal care assistant or PCA) for their daughter. “Here, the Plaintiffs do not
criticize the services that could be provided by another PCA, as they have not allowed their
daughter to be exposed to any such services. Rather, the Plaintiffs are insistent that, if they do not
get their way, then there is no other alternative to their removal of their daughter from the
services, and educational benefits, of the District. If the District had removed Nelson, and refused
to provide the services of another PCA, then we would be presented with a far different
circumstance, which would prompt a different decision, but that is not the issue we confront.”
The court simply found that school districts have the sole discretion to assign staff. “We have
found no case, and the Plaintiffs have drawn none to our attention, which granted sole
discretion to a parent to select a specific individual to provide the generic-like services of a
PCA.” Slama v. Independent School District No. 2580, 259 F. Supp. 2d 880, 39 IDELR 3 (D.
MINN. 2003); See also, Department of Education, State of Hawaii, 47 IDELR 175 (SEA Hi.
2006)(“Although the Supreme Court has recognized the importance of parental
consultation, and participation in the IEP decision-making process, nothing in the Court's
opinions suggest that parents usurp the District's role in selecting its staff to carry out the
IEP’s provisions.”)(emphasis added).
II. Frequently Asked Questions on 1-1 Aides & Paraprofessionals
Question 1: O.K., I understand the general rule on employing and assigning personnel. But what if
the parent really wants someone else?
The fact that the parents prefer someone else to provide the services does not change the general rule. In a
Ninth Circuit case, despite the fact that the school offered the services of an aide with thirteen years of
experience working as a classroom aide, including a year with a high-functioning student with autism, the
parent insisted that the classroom aide could only be someone who had served the student’s needs in the
home. The 9th Circuit disagreed, finding inconsistent testimony supporting the notion, and nothing in the
current IEP that would require it. The student received FAPE despite the school’s use of its own chosen
aide. Gellerman v. Calaveras Unified School District, 37 IDELR 125 (9th Cir. 2002). See also, Naugatuck
Board of Education, 106 LRP 10981 (SEA Conn. 2004)(“The Board is not obligated to assign a particular
staff member to a Student or to notify a parent of a change in staff unless the IEP specifies it.”); B.F. v.
Fulton County School District, 51 IDELR 76 (N.D. Ga. 2008)(“The parents may have desired different
changes, (i.e. that particular staff members work with B.F.), but the IDEA is not a guarantee to the parents
of the satisfaction of their preferences.”). A couple of related questions:
Can the parent require an aide of a particular gender? The sole issue in this California case was
whether a male one-to-one aide was necessary in order for the male 8th grade student with Asperger’s
and Tourette’s to receive FAPE. The student’s IEP required that he receive one-to-one aide support
for the entire school day. The parents were concerned that the student would not be able to utilize the
female aide assigned to him in the boys’ locker room (leaving him vulnerable to harassment and
perhaps not receiving prompts to lock up his clothes). The school addressed the issue by giving him
“preferential lockering” (a locker directly in front of the coach’s office). Further, the parents argued
that the student will feel less socially limited with a male aide (having a female aide is like “having
his mom around all day” and the student has attempted to “ditch” previous female aides), and that a
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male aide would be able to go into the restroom with the student and prevent him from “manifesting
visual tics while at the urinal.”
“The Hearing Officer concludes that there is no evidence to demonstrate that STUDENT'S unique
needs include an inability to work with female aides. Indeed, there is no dispute that a female
cannot perform the primary tasks required of STUDENT'S aide, such as assisting him with
academics, helping him transition from class to class, and reminding him to bring his books and
other materials to class. Regarding socialization, the evidence did not establish that
STUDENT needs a male aide in order to socialize with peers. Rather, the Hearing Officer
considers that, by definition, any adult aide may potentially hinder STUDENT'S
socialization with peers. While STUDENT may claim that having Ms. Normart as his aide is
like having his mother around all day, it is not clear that STUDENT would feel much less
constrained having a father-like individual with him at school all day….
Regarding the concern that STUDENT has on some occasions tried to evade and “ditch” his
female aides, again this issue pertains to the individual aides involved and not to all female aides.
In any event, STUDENT'S previous attempts to evade his aide’s oversight do not appear to be a
significant problem. Ms. Normart testified that although STUDENT has tried to “ditch” her on a
few occasions, he has since agreed that he will stay within her sight. Ms. Normart testified that,
now that she stays several feet away from STUDENT during lunchtime, he no longer
attempts to lose her. Regarding the argument that STUDENT needs aide support in the boys’
restroom, the evidence did not persuasively establish that STUDENT needs such assistance. No
problems with STUDENT'S use of the restroom have been reported, and Petitioner's concerns are
speculative and do not rise to the level needed to show a unique need for assistance in the
restroom.” (emphasis added).
The Hearing Officer further found no evidence that a female aide was more socially inhibiting than a
male aide, but determined that it would be better if the school assigned someone else. Nevertheless,
the school was not required by FAPE to assign a different aide as the services were appropriate.
Dublin Unified School District, 37 IDELR 22 (SEA Ca. 2002).
A little commentary: An interesting complication arising from this case is testimony by the
special education director that the employee’s union contract gave her a continued right to remain
in the current position. “This argument is disconcerting because, regardless of the contents of
contractual agreements into which the District enters, the District remains bound by the
requirements of IDEA and the California Education Code. To the extent that any given employee
is not able to function in his or her role providing education to a special education student, and
those circumstances interfere with a student's receipt of FAPE, the District is obligated to reassign
the employee or otherwise resolve the problem and ensure that the special education student
receives a FAPE consistent with State and federal law.”
What about a demand for continued services by the same aide year after year? For a parent
concerned about the child’s well-being at school, the continuity of an aide from year to year can be a
major source of security. This is especially true if the parent and aide have developed rapport.
Unfortunately, things change and the aide may be needed elsewhere. The law clearly allows the
change, but the IEP Team needs to understand the parents’ concern over the transfer. Where possible
without violating FAPE, consider using a variety of aides with each student. Exposure to a number of
aides not only makes things easier when a particular aide is absent, it also conditions the student to
change, and may decrease the parent’s concern about the reassignment of one of the many aides who
serve the child.
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Does the parent have the right to require the school to hire the parent as the aide? No.
In a very compassionate decision, a Hawaii Hearing Officer, having considered the unique ability of
the parent to serve the child, rejected the demand that the school utilize the parent as an aide (here,
paraprofessional tutor or PPT) for the child.
“The Hearings Officer is mindful that Parent 1 has unique qualifications, motivation, and
dedication, in regards to his/her commitment to Student. Parent 1 and to some degree Parent 2
have demonstrated their respective abilities to fulfill their responsibilities as Student’s PPTs. The
Hearings Officer has no doubt that Parent 1 is uniquely qualified and motivated to serve as
Student’s PPT. Additionally, the Hearings Officer is very aware of the potential adverse
consequences if Student is not provided with appropriate training and support regarding his/her
walking and posture. However, as discussed above, it is within the sole discretion of the Home
School to determine the appropriate personnel to implement the IEP once the IEP is
developed. If the staff selected by the Home School were inadequate, unqualified, or
incapable of providing the services IEP, there could be issues as to the implementation of
the IEP. However, in the present case, Student's EAs were found to be qualified, and were
performing their duties to the best of their abilities and to the extent that they were familiar with
Student's medical conditions. There was insufficient evidence to establish that the IEP Team and
the Home School were aware of the requirements to utilize specific techniques in assisting
Student with his/her ambulation goals.” Department of Education, State of Hawaii, 47 IDELR
175 (SEA Hi. 2006)(emphasis added).
See, also, Bd. of Educ. of Scotia-Glenville Central Sch. Dist, 3 IDELR 727 (SEA N.Y.1995)
(Rejecting a claim that a disabled student required the services of his parent as an aide, and finding
that the services of any appropriately trained individual were sufficient); Belkin v. Sioux City
Community School District, 46 IDELR 224 (N.D. Iowa 2006)(No retaliation found in removing
parent as student’s classroom aide).
Question 2: Can the school, through IEP language, give up the right to choose the aide? Yes.
The fact that the IEP requires an aide does not, absent the identification of a particular aide, require the
assignment of a particular aide to provide the service. Manalansan v. Bd. of Educ. of Baltimore City, 35
IDELR 122 (D. MD. 2001)(when the provision of an aide is included in a student's IEP, the provision of
an aide is mandatory, but that does not require the District to assign a particular aide). Of course, the IEP
Team can be more specific. In Slama, the following language appeared in the student’s IEP. “Theresa’s
parents have chosen to provide Personal Care Attendant (PCA) services for Theresa in the school setting. The
PCA will be responsible for Theresa’s personal care: toileting [sic], feeding, care of the electric wheelchair,
and transportation throughout the school day. The PCA will provide instructional assistance under the
direction of the special education and general education teachers.” When the school assigned a new PCA, the
parents argued noncompliance with the IEP and that the change was an IDEA violation. Both the Hearing
Officer and District Court disagreed, recognizing the traditional interpretation that the IDEA leaves to school
districts the “prerogative to assign staff to provide educational services without parental consent.” The school
merely accommodated the parent’s desire to use the parent-provided personal PCA “and not because [the
District or the IEP Team] had concluded that a parent-provided PCA was necessary in order for Theresa to
receive FAPE[.]” (Bracketed material in original). “Theresa’s IEP never contained any provision that
expressly reserved to the Plaintiff’s the right to select Theresa’s PCA. Rather, the IEP merely documented the
District’s attempt to accommodate the Plaintiff’s interest in Nelson’s selection.” Slama, supra.
A little commentary: Of course, the more important question is why would the school give up the
right?
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Question 3: Is choice of aide an IEP Team issue? Probably not.
Just as the hiring of an aide is the school’s decision, so to is the reassignment. “School districts have the
discretion to determine who will provide students with their programs of special education and are not
required to seek parental input when a staffing decision is made…. The IHO did not err in finding that a
change in paraprofessionals was within the province of the District and not subject to discussion by the
IEP team…. Moreover, even though a meeting was not required, the evidence showed that an IEP
meeting was scheduled by the District pursuant to the Parent's request to discuss the staff change issue but
the Parent ultimately declined to participate.” Independent School District No. 11, Anoka-Hennepin, 36
IDELR 81 (SEA Minn. 2001)(internal citations omitted).
A little commentary: Note that while the District prevailed on the issue of IEP Team discussion,
it nevertheless offered to discuss the staff change. That’s a sensible and thoughtful position.
While the parent’s objection may seem quite simple at the time (“we want someone else”) and that
objection may seem to be the type of thing that need not be discussed, the issue is easily recast
later in a due process hearing, and could be articulated as concerns about FAPE, safety, or a
related concern that may reach the hearing officer’s jurisdiction. Offering an IEP Team meeting
to discuss the concerns gives the parent an opportunity for meaningful input, and makes a later
challenge to the aide (on grounds not raised at the IEP Team meeting) less persuasive.
A related question: Is the aide’s competency a personnel issue or a safety issue? Good question.
The parent of two “very medically fragile students” attempted to discuss in an IEP Team meeting the
qualifications and competency of the aides providing feeding and other services to her children.
“At the September 30th IEP meeting, the District prevented the IEP team from discussing this
important, legitimate issue. The Parent was clearly advocating for her children when she brought up
the issue of the ‘competency’ of the instructional aides. The District's response that it will only
describe the training that was provided to the instructional aides and that the ‘competency’ of the
instructional aides was a ‘personnel’ matter not subject to discussion, did not meaningfully address
the Parent's concern; moreover, by stating that this was a personnel matter, the District effectively
barred the discussion of this legitimate issue not just at the current IEP meeting but at future IEP
meetings as well.”
Policy likewise prohibited the parent from speaking directly to the aides about educational matters.
OCR concluded that various policies precluded the parent from gathering information about the aides,
and determining their ability to implement the health plans and IEPs. To resolve the issue, the District
agreed to “convene an IEP meeting to discuss the extent to which the Parent may be present in the
Students' classroom, the Parent's concerns about the abilities of the Students' instructional aides, and a
process whereby the Parent can obtain relevant, candid, and direct information from the Students'
instructional aides.” Paradise (CA) Unified School District, 47 IDELR 271 (OCR 2006).
A little commentary: An exacerbating factor in the case is the school’s enforcement of its
visitation policy during the school year due to the parent’s presence in the classroom on a daily
basis during ESY. OCR notes that a second parent who seems to also have visited a great deal
did not receive an enforcement letter limiting her presence. Further interesting is that the ESY
teacher was not consulted to determine whether the parent was distracting, and the letter was
issued prior to the new school year, rather than waiting to determine whether the new teacher
would have a concern over the parent’s presence. On these facts, the restrictions on visits played a
role, said OCR, in the parent’s desire to discuss the aides’ competency to provide services as she
could not observe for herself. OCR appears to recognize the needs of the parent of medically
fragile students to have some level of information to ensure safety of her students.
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Question 4: If the school doesn’t provide (per school policy) aides for certain types of disabilities,
does the school even need to discuss a parent’s request? You’re kidding, right?
A school cannot refuse to discuss the parent’s request for an aide on the basis of a policy position that
aides are only available to students with particular disabilities. Gloria Justice M. v. Houston ISD, Docket
No. 120-SE-1202 (SEA TEX. 2003). The parent’s right to meaningful participation in IEP Team meetings
requires the Team to discuss the parents’ request, and good sense would seem to require that the Team
discuss the facts and data upon which the parents’ request is based. In particular, the Team needs to
discuss why the parents believe that the services of an aide or paraprofessional is required for the student
to receive FAPE. See also, White v. Ascension Parish School Board, 343 F.3d 373 (5th Cir. 2003)(“The
right to meaningful input is simply not the right to dictate an outcome and obviously cannot be measured
by such.” Id., at 380 (emphasis added)).
A little commentary: A policy prohibiting the provision of an aide except for certain pre-approved
impairments is a dangerous thing should it prevent the IEP Team from making case-by-case
determinations about the provision of appropriate services.
Question 5: Can the aide be provided “as needed” throughout the year? Yes.
In a Texas case, the Hearing Officer approved an IEP that provided for adjusting the provision of 1-1 aide
services over the course of the school year, depending on the student’s behaviors and need, as determined
by on-going assessment by the student’s teachers.
“Tommy will have an aide-teacher with him in all classes for the first six weeks. After the first six
weeks, the special education teacher will evaluate with Tommy's other teachers which classes he
might be able to function in independently for all or part of the class. Factors such as the structure of
the class, Tommy's skills in the class, the number of other students in the class and the behavior of the
other students, etc. will be determining factors in this evaluation. If Tommy becomes more
independent and a one-on-one teacher is not attending every class with him, Tommy's teachers will
continually re-evaluate his progress and may need at some point to re-establish a one-to-one ratio for
every class or, for example, a few classes with particularly difficult tasks involved. The need for a
one-on-one aide will be evaluated on an on-going basis throughout the year and Tommy will be
provided an aide whenever needed.” Conally ISD, 34 IDELR 309 (SEA Tex. 2001).
The Hearing Officer was comfortable with a reduction in 1-1 services as the behaviors that posed a threat
to himself and others had “decreased significantly.” Concluded the Hearing Officer, “Ms. H.’s fears for
Tommy’s safety should not override a reasonable recognition of Tommy's improved behavior and
sometimes reduced need for one-on-one assistance. The goal of providing increased independence
according to Tommy's unique needs as a student with autism is appropriate.” See also USD #253,
discussed previously.
Question 6: What if the student needs an aide for FAPE but the school can’t afford it?
“Under state and federal law, the local education agency has an obligation to implement a student's
IEP…. Just as the court must respect the expertise of educators in determining best practices for
educating children with special needs, the court must hold the school to its word: if it has determined
that an aide is necessary to provide FAPE, an aide must be provided. If the school believes some
lesser assistance, such as merely adult or peer supervision, is appropriate, such services should be outlined
in the IEP.” Manalansan v. Bd. of Educ. of Baltimore City, 35 IDELR 122 (D. MD. 2001)(emphasis
added). Consequently, when the IEP required the services of an aide to participate in community
outings, a school administrator could not refuse the service on the basis of budget difficulties. “The
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determination not to provide the student with a 1:1 aide was made by one or more district administrators
who did not know the student and/or his placement options.” Washoe County (NV) School District, 51
IDELR 52 (OCR 2008)(emphasis added).
Similarly, a special education student attending the Washington State School for the Deaf complained to
OCR when the aide required by the student’s IEP to assist in the development of independent living skills
was not provided due to a funding problem. Since the school could not afford the aide, and the school felt
that the student could not be safely served in the residential facility without the aide, the school returned
the student to a home placement. The school did not determine that the home placement was appropriate,
only that it was required for administrative and financial reasons. OCR has no trouble finding a 504
violation. “The lack of funds is not an adequate legal justification for not providing a student with needed
related aids and services under Section 504 and for not providing an appropriate educational program.”
Washington State School for the Deaf, 22 IDELR 987 (OCR 1995); (See also Modoc County (CA) Office
of Education, 24 IDELR 580 (OCR 1996)(The “practice of determining which services to offer based on
cost and staff availability did not take into consideration whether the least costly or available services
were appropriate for the particular individual characteristics of the student. The practice therefore violates
the requirements of Section 504 and Title II.”)
Question 7: Can the aide be responsible for the student’s instruction? No.
In an Iowa case, instruction for a student with autism was provided almost entirely by the aide, with a
very limited involvement by the special education teacher. “By virtue of the provision of a 1:1 aide over
the three years in question, direct provision of special education services were diminished. The services of
an associate may not replace special education services identified in the IEP. The educational and
behavioral plans require development, implementation and evaluation by a trained professional. Isolated
with his aide or sitting in his ‘office’ the majority of the day with his associate would certainly prevent the
provision of special education services to advance Michael toward attaining his IEP goals.” Linn-Mar
Community School District, 41 IDELR 24 (SEA Iowa 2004).
No violation, but the teacher will provide direct instruction in the future. Under state law, a
paraprofessional was permitted “to assist in the instruction of pupils under the immediate supervision
of a teacher, holding a valid certificate, directly engaged in teaching subject matter or conducting
activities. The teacher shall be continuously aware of the non-certificated persons' activities and shall
be able to control or modify them.” Pursuant to the child’s IEP, the student was to be provided with
specialized instruction designed to meet her needs in the Child Development course. OCR determined
that the instructional aide provided direct instruction to the student, under the direction of the special
education teacher. The special education teacher determined the course objectives, created the daily
lesson plans, evaluated the student’s work, and “utilized her merely to deliver he educational
material” under his direction. While no violation was found, the district (to address complainant’s
concerns) told the special education teacher that “he, rather than the aide was to provide direct
instruction.” Taylorville (Ill) Community Unit School District #3, 42 IDELR 178 (OCR 2004).
Question 8: Does the school have to provide parent-preferred training? No, as long as staff is
appropriately trained.
As a general rule, the aide has to know what to do. For example, a six-year-old student with ADHD
and an emotional disturbance had a history of serious behaviors including suicide threats and aggression
toward peers. The ALJ was critical of the lack of evaluation data (No FBA had been conducted and there
were no behavioral objectives nor identified behavioral interventions). In that context, the ALJ reviewed
the assignment of an aide. “As of May 8, 2008, the IEP team determined that Student required a one-onone aide and provided Student a one-on-one aide. This aide turned out to be untrained and unprofessional
and only worked with Student a few weeks. In the June 12, 2008 IEP, District offered a AAA assigned to
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the SDC placement. District did not offer Student a one-on-one aide trained in behavior interventions.
District's offer of a general classroom aide untrained in behavior interventions was inappropriate.”
Compton Unified School District, 108 LRP 69430 (SEA Ca. 2008).
Faced with a parent demand for a particular type of behavior training, the Hearing Officer and State
Review Officer agreed that it was not required as the student had responded to the techniques used by the
school.
“The hearing record indicates that classroom personnel are adequately trained in techniques to
manage the student's behaviors. The district provides its crisis management paraprofessionals with
training regarding how to manage aggressive behaviors, which consists of redirection and positive
reinforcement. Although the district conceded that there is no specific training on how to physically
detach a student who is biting another student, in the past, when the student bit another student,
classroom personnel were able to successfully remove the student, and the classroom teacher testified
that the student has not exhibited this behavior since that time. Furthermore, the psychologist testified
that the district ‘basically does a lot of the same behavioral interventions and redirection and the
preventative techniques that are taught in the [SCIP] class.’ He also opined that the current strategies
and emphasis on positive proactive approaches are appropriate for the student.”
Interestingly, while the school was not required to conduct the parent-preferred training, the Review
Officer encouraged the District to seek additional training to address emergency situations, such as the
biting. In Re: Student with a Disability, 50 IDELR 150 (SEA NY 2008). See also, Moorestown Township
Board of Education, 38 IDLER 139 (SEA NJ 2003)(ALJ looked at the services to be provided by the aide
and determined that 5 of the 6 duties “do not even appear to require any extensive training whatsoever
other than the type of gentle reminders and caring which has been conceded by all as the hallmark of [the
aide’s] assignment to GDL throughout her contacts with him in this matter.” Staff training with respect to
Asperger’s, to meet the 6th duty, was provided).
Question 9: What happens when the aide is absent? The District must have a process for providing
the required services.
While formal training had been provided to regular staff, a substitute aide assigned to assist a student with
diabetes did not have formal training in preparation for the aide duty, she “did receive written instructions
from the regular paraprofessional concerning the care of the Student on the days in question. The
instructions were written on a copy of the daily schedule provided to the substitute that specifically named
the Student and identified his teacher. The instructions stated that after recess he should be reminded to
check his blood sugar and, at lunch, he should be asked if he input his reading into his insulin pump.”
OCR found no 504 violation as the student received the agreed upon service. Millington (MI) Community
Schools, 49 IDELR 232 (OCR 2007).
An aide’s absences are not just an employment issue. In an Illinois case, the student’s IEP required
the services of an aide on the school bus to assist with loading, unloading, and safety while in transit.
The aide, in the parent’s calculations, was absent twenty times, and no substitute was provided. The
principal (who apparently terminated the aide) argued that the aide violated the absence policy by not
providing sufficient notice to allow for the provision of a substitute. The Hearing Officer was not
persuaded. “The principal's assertion that District could not put a substitute aide in place for Student
to meet his needs if the aide assigned to Student's bus did not call in for a substitute is not viable here.
This was a "highly absent" employee, per the principal's testimony. The principal had the ability to
replace him or call for a sub, even if he couldn't get one until the afternoon trip home, just as he
would if a teacher failed to come to work without calling in for a sub, so that the children would not
continually be left without replacement supervision for the entire day.” Chicago School District 299,
38 IDELR 21 (SEA Ill. 2002).
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Question 10: Can the school offer access to additional supervision as opposed to a 1-1? Sure, if it’s
appropriate.
In a Massachusetts case, the student’s IEP called for daily support in mainstream classes by regular and
special education staff. At her previous elementary school, no other students in her mainstream class
received support services from an aide other than the student. Consequently, the classroom aide only
provided assistance to the student, giving the appearance of a one-to-one aide. When the student moved to
a new school, where she was one of seven students in the classroom receiving support services from a
paraprofessional, the services were no longer provided 1-1. Instead, her needs were met by one of the
available adults in the class. Malden used the following distinction: one-to-one aide vs. classroom or
resource room aide.
“A person holding the title of ‘one to one paraprofessional (“para”)’ in Malden has been hired or
assigned under this designation, and is assigned to a particular student to perform functions dictated
or implied in the IEP. A one-on-one aide generally follows his or her assigned student throughout the
day, in regular and special education classrooms as well as the corridors, lunchroom etc. Depending
on the student's individual needs, the one-on-one may modify curriculum, assist with academics,
assist with physical needs, or other, similar duties related to the child's particular situation.
A classroom aide, on the other hand, is assigned to a regular or special education classroom rather
than to a particular student. His or her job consists of assisting and carrying out the instructions of the
classroom teacher in order to run the class. Based on the instructions of the teacher, the aide may
accompany or help children individually and/or in groups. The essential difference in the two job
descriptions is that a one-to-one aide is assigned to a student pursuant to an IEP, while a classroom
aide is assigned to a class or teacher.” (internal citations omitted).
Since the student’s IEP did not require services by a one-to-one aide, provision of the services at the new
school by various individuals was not a fundamental change in the IEP, and was not in violation of IDEA.
Malden Public Schools, 42 IDELR 73 (SEA Mass. 2004). See also, Gwinnett County School District, 45
IDELR 60 (N.D. Ga. 2005)(Court concludes that the school offer on paraprofessional services was not
clear at this stage of the litigation).
So a rotating set of aides, rather than one aide, can be used? It depends. “Obviously, an aide devoted
to this Child solely would be preferable, as was admitted by at least one of the special education teacher
witnesses.” Nevertheless, despite concern about the special education teacher not having a walkie-talkie
(walkie-talkies were used to coordinate aides) and minor concerns over safety, the use of shared or on call
aides did not violate FAPE for the student. Jackson County Board of Education, 38 IDELR 83 (SEA
Alabama 2002). See also, Gwinnett County School District, 45 IDELR 60 (N.D. Ga. 2005)(“Given the
apparent severity of J.B.’s cerebral palsy, the Court agrees that J.B. needs a full-time parapro. The Court
also feels comfortable that a rotation of two or three parapros is a sufficiently small group to protect and
preserve J.B.’s dignity on sensitive issues like personal care and to become familiar enough with her
speech patterns to effectively communicate with her.”).
Consistency vs. Generalizing Learning & Skills. A Maine Hearing Officer addressed this common
dispute. The parents’ position was that a single employee designated to provide aide services throughout
the school day results in consistency and better communication/coordination among the various
employees providing services to the child. “The school makes an equally compelling argument that the
student will benefit from different support personnel working with him. They argue that the student will
be better served if he can begin to generalize learning from one staff member to another and not depend
so heavily on one individual as part of his teaching team.” Interestingly, this Hearing Officer approached
the dispute as one of methodology (“Decisions of methodology and educational philosophy are not a
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right conferred to the student by IDEA”) and determined that a dedicated one-to-one aide was not
required in this case. Bangor School Department, 36 IDELR 192 (SEA Me. 2002).
Question 11: Is there any IDEA duty to provide an aide after school to access a school program or
activity? Yes.
The 2006 IDEA regulations include the requirement to provide aids and services necessary for students to
have equal opportunity to participate in nonacademic and extracurricular activities.
“The State must ensure the following:
(a) Each public agency must take steps, including the provision of supplementary aids and services
determined appropriate and necessary by the child’s IEP Team, to provide nonacademic and
extracurricular services and activities in the manner necessary to afford children with disabilities an
equal opportunity for participation in those services and activities.
(b) Nonacademic and extracurricular services and activities may include counseling services,
athletics, transportation, health services, recreational activities, special interest groups or clubs
sponsored by the public agency, referrals to agencies that provide assistance to individuals with
disabilities, and employment of students, including both employment by the public agency and
assistance in making outside employment available.” 34 C.F.R. §300.107.
Question 12: Are collateral attacks on the aide designation possible? Unfortunately yes.
Since the hiring, firing, assignment, and reassignment of the aide are matters of school district discretion,
parents angered by the employment action may resort to collateral attacks on the aide to force a change.
Note that the author does not opine that the following cases are contrived to attack the aide decision.
Instead, the author merely notes that claims of assault and abuse do arise when parents are concerned
about the aide and the treatment received by their students at the hands of the aide. See, for example, B.F.
v. Fulton County School District, 51 IDELR 76 (N.D. Ga. 2008)(allegations of post-traumatic stress as a
result of case manager and aide); San Joaquin County Office of Education, 49 IDELR 120 (SEA Cal.
2007)(allegations of sexual contact); Rowan County (KY) Schools, 48 IDELR 195 (OCR 2006)(allegation
of child abuse arising from aide pinching child on the arm).
III. Frequently Asked Questions on Nurses
Question 13: How are nursing services treated by the IDEA?
Under the federal regulations, nursing services are related services. “School health services and school
nurse services means health services that are designed to enable a child with a disability to receive FAPE
as described in the child’s IEP. School nurse services are services provided by a qualified school nurse.
School health services are services that may be provided by either a qualified school nurse or other
qualified person.” 34 C.F.R. §300.34(b)(13).
Question 14: What health services are schools required to provide? In Garret F., the U.S. Supreme
Court provided the following language in support of the two-part test to identify health services required
by the IDEA.
(1) Are the services desired “supportive services?” “As we have already noted, the District does
not challenge the Court of Appeals’ conclusion that the in-school services at issue are within the
covered category of ‘supportive services.’ As a general matter, services that enable a disabled child to
remain in school during the day provide the student with ‘the meaningful access to education that
Congress envisioned.’ Tatro, 468 U.S., at 891 (‘Congress sought primarily to make public education
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available to handicapped children' and ‘to make such access meaningful’ (quoting Board of Ed. of
Hendrick Hudson Central School Dist., Westchester Cty. v. Rowley, 458 U.S. 176, 192 (1982)).”
(2) The medical service exclusion. “The scope of the ‘medical services’ exclusion is not a matter of
first impression in this Court. In Tatro we concluded that the Secretary of Education had reasonably
determined that the term ‘medical services’ referred only to services that must be performed by a
physician, and not to school health services. 468 U.S., at 892-894. Accordingly, we held that a
specific form of health care (clean intermittent catheterization) that is often, though not always,
performed by a nurse is not an excluded medical service. We referenced the likely cost of the services
and the competence of school staff as justifications for drawing a line between physician and other
services, ibid., but our endorsement of that line was unmistakable.6 It is thus settled that the phrase
‘medical services’ in § 1401(a)(17) does not embrace all forms of care that might loosely be
described as "medical" in other contexts, such as a claim for an income tax deduction. See 26 U.S.C.
§ 213(d)(1) (1994 ed. and Supp. II) (defining ‘medical care’).” Cedar Rapids Community School
District v. Garret F., 29 IDELR 966 (U.S. S.Ct. 1999).
Question 15: Who has the legal right to select the providers of school nursing services? The school.
As noted previously, the general rule is that the school retains the right to make employment decisions.
That the service provider is a nurse does not change the result. New Britain Board of Education, 47
IDELR 86 (SEA Conn. 2006)(“This Hearing Officer cannot order the school district to replace a qualified
nurse with another nurse.”). Note that while the school makes the selection, the person chosen must be
qualified to provide the required services. The qualifications for school health services personnel are
determined by the SEA “consistent with any state approved or State-recognized certification, licensing,
registration, or other comparable requirements that apply to the professional discipline in which those
personnel are providing special education or related services[.]” 300.156(a)&(b). Note that the federal
regulations call on the SEA to establish and maintain standards so that “personnel necessary to carry out
the purposes of this part are appropriately and adequately prepared and trained.” §300.156(a). See, for
example, New Britain Board of Education, 47 IDELR 86 (SEA Conn. 2006)(“Since September 2004 the
nurse assigned to the MPH classroom has been Ms. Netupski, who is a registered nurse licensed by the
State of Connecticut. She has been certified by the HSC in all areas of nursing care required by the
student. Therefore, she meets the requirements of the IDEA regulations cited above.”); Monterey
Peninsula School District, 38 IDELR 223 (SEA Ca. 2003)(“An order providing MOTHER with ‘veto
power’ over District personnel decisions is contrary to the mandate of Rowley.”).
State laws and nursing practices or licensing rules will draw a variety of lines proscribing the types
of services which nurses with various type of licenses (or lay-persons with varying levels of training
and supervision by nurses) can perform. For example, the Texas Nursing Practice Act (Occupations
Code Chapters 301-305) and its implementing regulations generally leave to the particular nurse’s
judgment the question of whether a specific task is within his or her expertise. See, for example,
regulations with respect to licensed vocational nurses (LVNs) at 22 T.A.C. §217.11(a)(iv)(The LVN shall
“utilize a systematic approach to provide individualized, goal-directed nursing care by… implementing
appropriate aspects of care within the LVN’s scope of practice”) and §217.11(2)(C)(The LVN “[m]ay
perform other acts that require education and training as prescribed by board rules and policies,
commensurate with the licensed vocational nurse’s experience, continuing education, and demonstrated
licensed vocational nurse competencies.” Further, state law may allow for students to self-test and selfadminister medications under certain circumstances. (See, for example, TEX. EDUC. CODE §§ 22.052
(diabetes) and §38.015 (asthma). Consequently, when the current IEP does not designate a particular
nurse, and the nurse provided by the school has appropriate licensure and can provide the necessary
nursing services, IDEA requirements are met.
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Question 16: Does the school have to designate a particular person to provide the nursing services?
No.
“The Board is not obligated to assign a particular staff member to a student unless the IEP specifies it….
The Ninth Circuit held that under Rowley, the District Court should not have ordered the school district to
hire the Student’s home-based aide to work with him in school where the school had assigned a qualified
paraprofessional to work with the student. The converse applies here. This Hearing Officer cannot order
the school district to replace a qualified nurse with another nurse.” New Britain Board of Education, 47
IDELR 86 (SEA Conn. 2006).
Question 17: What if the assigned nurse made a mistake, does the parent have the right to force a
reassignment?
Following three incidents during the nurse’s care (a bent tracheostomy tube, a breathing problem resulting
in an emergency room visit occurred while the nurse was attending another student, and the nurse’s
failure to follow procedure while responding to a breathing emergency), upset parents argued that the
nurse could not handle the student’s needs. Parents withdrew the student from school to receive
homebound services. The doctor, while indicating that the incidents were “sad,” opined that the student
was never injured or in danger. The school nurse received additional training to address these issues and
was recertified in all procedures (trach care, lavage and suctioning, G-tube feeding, etc.) required for the
student. The parents refused to return the student to school, arguing that she would not be safe with the
nurse. The Hearing Officer, relying on doctor testimony that the student does not need full-time 1-1
nursing care, found that the care available was sufficient, and that the school’s nurse was qualified to
provide the services required. New Britain Board of Education, 47 IDELR 86 (SEA Conn. 2006).
Question 18: Does the parent’s lack of trust in the nurse create a right to choose the provider? No.
A California case addresses a common allegation to attack the assignment of a nurse: lack of parent trust
and confidence in the nurse. Despite agreement that the nurse was qualified, the parent argued that a
different nurse should be assigned due to problems of communication and lack of trust (ostensibly arising
from unsubstantiated allegations that the nurse made incorrect entries on the blood glucose logs for
several days and erased the memory on the student’ insulin pump). Interestingly, there was no evidence
that the student and nurse had communication problems or trust issues. Finding that the nurse met the
licensing qualifications set for nurses in the State of California, and the nurse’ training and experience
with students with diabetes, the Hearing Officer determined that the nurse met the required qualifications.
Consequently, the parent’s demand is simply for another nurse, and there is no authority for the parent to
make such a demand. Monterey Peninsula School District, 38 IDELR 223 (SEA Cal. 2003).
Question 19: Does the student need full-time nursing services at school? It depends.
In a Pennsylvania case, 1-1 nursing services throughout the school day are not required under IDEA for a
student when he receives educational benefit from limited nursing services during transportation or when
the student is away from school. Although the parents provided a nurse during the school day, the nurse
was never called upon to address an emergency at school. The Review Panel distinguished the “safest or
perfect” approach from what was legally required under IDEA. “On the need for nursing services in
school, however, the doctor specifically stated that while providing them may be ‘safest,’ they would not
be ‘necessary’ given proper staff training and backup. Consequently, a dichotomy is raised in the medical
testimony between ‘perfect’ and ‘appropriate’ programs, and absent showing a real threat to Shawn’s
safety this Panel can not resolve it in the parents’ favor.” Sto-Rox School District, 26 IDELR 71 (SEA Pa.
1997).
See also, New Britain Board of Education, 47 IDELR 86 (SEA Conn. 2006)(no data to support demand
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for full-time 1-1 nursing services). Of course, where a student requires constant 1-1 nursing services
and the school offers something less, IDEA is not satisfied. Hawaii DOE, 47 IDELR 148 (SEA 2007);
San Diego Unified School District, 41 IDELR 195 (SEA Ca. 2004)(While the student did not require 1-1
care by a nurse, the school had no clear plan on how to meet the student’s medical needs without nursing
care); City of Chicago Public School District 299, 52 IDELR 28 (SEA Il. 2008)(School violated stay-put
by refusing to allow private nurse to continue service at school and while making no provision for school
nursing services needed by the student).
Question 20: Does every student with medical or nursing needs require a dedicated nurse? No.
In a Tennessee case, the parent removed a student with asthma from the school and threatened not to
return the student until a nurse was present on the campus. The district refused to provide a nurse, but did
contact the doctor in an effort to understand the student’s medical needs. Specifically, the school wrote a
letter to the doctor asking if a nurse was required to be present at school. The doctor responded by letter,
writing that “he was not aware of any acute medical indication for keeping the Student home from school,
and that it is reasonable to provide nonmedical personnel with appropriate training in the administration
of her medications.” Murfreesboro (TN) City School District, 34 IDELR 299 (OCR 2000)(emphasis
added).
A little commentary: An important distinction when determining accommodations is: “Parentdesired” vs. “Doctor-required. ” Evaluation data is the key to resolving these types of issues. The
legal duty arises from the impairment, and the data (here, input from the doctor) helped the school to
determine what the disability required as opposed to what the parent wanted (which was clearly much
more than what the disability actually required).
But see, Silsbee Independent School District, 25 IDELR 1023 (SEA Tex. 1997)(Hearing Officer
determined that the services of a registered nurse and the nurse’s presence on the campus at all times was
required in order for a student with a seizure disorder to benefit from education. The student had a history
of grand mal seizures, coupled with drop apnea without warning. Serious brain damage or death could
result from seizures where breathing stops for more than three minutes and is not restored.)
Question 21: If a nurse is required for FAPE, must the school provide the nursing services at the
home campus? Probably not.
A Kentucky student with Type 1 diabetes required at least one insulin injection during the school day,
which the student, do to her age, could not self-administer. In response to her parent’s request that the
school provide a nurse to administer the injection, the school indicated that no nurse was assigned to the
student’s home campus and no staff member was willing to administer the injection. After some
investigation, the school principal offered to transfer the student to a neighboring school (within 5-7 miles
of her home campus) and provide transportation. The court concluded that the offer was sufficient. Since
there is no absolute right to attend a neighborhood school, “The Court is not persuaded that either the
ADA, §504, or the KCRA [Kentucky Civil Rights Act] require school districts to modify school programs
in order to ensure neighborhood placements when necessary services and a free appropriate public
education are available at another site within the district.” B.M. v. Board of Education of Scott County, 51
IDELR 5 (E.D. Ky. 2008).
A little commentary: While the parent alleged that transportation to the neighboring school would
result in the student arriving late to school and leaving early, the court notes “that there is no evidence
of the actual impact that such transportation would have on B.M.’s instructional time beyond the
S.M.’s bare assertions that it might take 30 minutes in the morning and 30 minutes in the evening.”
Of course, a significantly shorter school day due to transportation would seriously complicate this
analysis.
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Schools decide their own staffing patterns. See, for example, Kevin G. v. Cranston School Committee,
27 IDELR 32 (1st Cir. 1997)(“Thus, while it may be preferable for Kevin G to attend a school located
minutes from his home, placement in Gladstone satisfies the Act. Gladstone, which is located only three
miles from Kevin G’s home, meets all his educational and medical requirements. The school district has
an obligation to provide a school placement which includes a nurse on duty full-time, but is not required
to change the district’s placement of nurses when, as in this case, care is readily available at another easily
accessible school.”).
Question 22: The parent is demanding additional training for all staff on the student’s medical
condition. How do we know when we have trained staff sufficiently?
In a diabetes case, despite a requirement in the plan that the student’s teachers would be trained to
properly use and administer glucose gel/tablets, the parent alleged that two PE teachers appeared to lack
the required knowledge– while they knew the gel was to be placed in the student’s mouth, they were
unsure exactly where in the mouth to place it. The parent provided them the appropriate instruction.
Hamilton Heights (IN) School Corporation, 37 IDLER 130 (OCR 2002).
A little commentary: A parent who has been assured by the school that staff is appropriately trained
to address the emergency medical needs of her child would likely be concerned when confronted with
staff that don’t seem sure about what to do. Staff training should be calculated not only to provide
familiarity with symptoms that mark an emergency, and the materials or medications used in an
emergency, but should also provide some appropriate level of hands-on response practice so that
appropriate staff, in the context of a relaxed training, can discover for themselves where the gaps in
their knowledge lie, and can resolve those issues in the training, rather than guess during an
emergency. Clearly in this situation, staff who had been told how to do it (but had not tried the
procedure) were not confident in their ability to respond. Note further that the procedure at issue was
not terribly complex, and both PE teachers signed a document indicating they had been present at the
training.
Who does the training? How complex should the training be? The parent may express a
preference for a medical doctor or someone similar to provide the staff training. While the parent
request should be considered, a medical degree will probably not be required to get the job done. As
in other areas of the placement decision, the qualifications of the training and intensity or detail of
same are matters for the IEP Team to determine. For example, where a high school student’s
condition is typically quite stable and there have not been previous emergencies at school, less
training likely is required than a situation involving a young student with frequent emergencies and
little ability to recognize changes in his own condition. In short, the complexity of the student’s
condition answers these questions.
Question 23: How do we know when a particular service must be provided by a nurse as opposed
to a properly trained lay-person? As a general rule, analysis of state law, nursing practice regulations,
and medical data will be required to answer this question.
Question 24: How can you determine whether a student can self-test for blood glucose levels in the
classroom? OCR approved the following language with respect to self-testing by a student with diabetes.
“In this agreement, the District acknowledges its understanding that, under Section 504, the issue of
whether a student with diabetes may self-test in the classroom is a related services issue that requires an
individualized determination by a group of persons knowledgeable about the student, the meaning of the
evaluation data and the placement options. This determination must be based on the needs of the
particular student and a careful review of information from a variety of sources.” Springboro (OH)
Community City School District, 39 IDLER 41 (OCR 2003). See also, Prince George’s (MD) County
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Schools, 39 IDLER 103 (OCR 2003)(School policy allows students with diabetes to self-test for blood
glucose levels in the classroom upon request.). Note further that state law frequently will provide a
mechanism for students to self-test and self-medicate under certain conditions and with doctor and parent
approval.
But some kids need adult help. In a case from Maine, the parent objects to the school district’s
requirement that the student test blood glucose in the nurse’s office every three hour, rather than be
allowed to self-test as the student does at home. Parent alleges that the result of testing in the nurses’
office is that the student is deprived of instruction that is not compensated. The school feels that the
nurse must be involved in the testing as the glucose meter is subject to unreliable readings and the
student’s evaluation data indicates that the student has low average cognitive skills, resulting in
school concerns that she needs to be supervised. Additionally, the school is concerned about the risks
to other kids arising from unsupervised testing. OCR found that the time the student spent in the
nurses’ office was minimal and did not interfere with her classes. OCR dismissed the complaint.
Wells (ME) Public Schools, 36 IDELR 244 (OCR 2002).
Question 25: Can the school declare as policy: We don’t do injections? No.
OCR determined that a district policy prohibiting health services staff from giving injectables to diabetic
students, “even if needed and even in emergency situations” could have the effect of denying needed
services to students with disabilities. OCR required the District to revise the policy, ensuring that no
student with a disability is denied needed services. Prince George’s (MD) County Schools, 39 IDLER 103
(OCR 2003).
Question 26: What if staff isn’t interested in providing the nursing services? That is a problem.
It is not uncommon for paraprofessionals and others to be reluctant participants in feeding, toileting, and
other care issues. When these required services are necessary and can be provided by properly trained
lay-persons as opposed to folks with nursing credentials, reluctance can be a problem. Sometimes,
additional training and support can overcome the reluctance. Sometimes higher pay will solve the
problem. Ultimately, the services must be provided for some students to get FAPE. At the end of the
day, passive aggressive refusal to perform hurts FAPE. Schools need to recognize that reluctant
compliance can easily give way to pressure by staff on parents to get more support in the setting (the new
employee will do the undesired work) or to move the student elsewhere. Neither is a good result. Finally,
lawsuits by employees to enjoin the assignment of these duties have also been attempted, albeit
unsuccessfully. See, for example, Stamps v. Jefferson County Board of Education, 21 IDELR 905 (Ala.
S.Ct. 1994)(Employees seek injunction preventing assignment of duties they believe violate state’s
nursing practices act. Court rejects the action, as only Board of Nursing can enforce its rules).
IV. Frequently Asked Questions on parents paying for the FAPE service provider
From time to time, parents may propose that services required for FAPE be provided by individuals
neither employed nor under contract with the school district. When faced with limited financial resources
and such an offer, schools are understandably intrigued at the possibility. The following are common
questions involved in the decision.
Question 27: Does the decision to allow parent-funded service providers impact the FAPE duty?
The IDEA duty to provide FAPE remains with the school, regardless of who provides the required
services in the IEP. Any other answer would mean that merely by reassigning duties to third parties, the
school could absolve itself of FAPE. The problem is a practical one. The school’s ability to control the
service provider (whether through an employment relationship or a contract) is a helpful, often necessary
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tool in providing FAPE. After all, services must often be coordinated and the efforts of a variety of
providers often combine to create FAPE. Having allegiance in contract and interest with the parent,
rather than the school, can mean that the provider is less interested in the school’s concern about how and
what is done, and more concerned about the parent’s view. The problem may also manifest itself by lack
of compliance with school rules and different work requirements (uniforms, lunch and break issues, cell
phone use, etc).
Question 28: How can the school address the problem of control? The simplest method is to provide
or contract for the services and decline the parent’s offer. Where that is not possible, either because a
provider cannot be found or due to limited funds, a discussion with the school’s attorney about language
in the IEP or an agreement between the parent and the school conditioning the provider’s access on
following school rules and procedures, and being subject to the direction of the school principal or other
appropriate school authority may be sufficient to address the concern.
Question 29: What if the parent wants the parent-funded provider to provide services at school or
during the school day, and the services are not required in the IEP? What should the school be
concerned about? The big concern will be the need to provide FAPE during a school day now shortened
due to the non-FAPE services. The school day is scheduled with the classes and services required for
FAPE. When the student is taken away from his school schedule on a consistent basis to participate in
other activities, FAPE-time is jeopardized. Additional concerns due to injuries or property damage caused
by the provider may arise when the services are provided at school.
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