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19FCO01

KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #____
ON NOVEMBER 9, 2018

DATE OF REPORT: DECEMBER 8, 2018

This report is in response to a complaint filed with our office by , mother,
on behalf of her daughter, . In the remainder of this report, will be
referred to as “the student” and will be referred to as “the parent.” The

complaint was sent to the Department on November 9, 2018. The Kansas
Department of Education allows for a 30 day timeline to investigate the child
complaint which ends on December 9, 2018.

Investigation of Complaint

Nancy Thomas, Complaint Investigator, interviewed USD #____ staff by telephone
on November 20, 2018. USD # __ made the following staff persons available as
part of the investigation process:

m TK, Principal at Elementary (WAW)
A, Executive Director of Special Services
C, School Psychologist at WAW
K., Special Education Teacher at WAW
H., Instructional Coach at WAW and Early Childhood Center
(MECC)

The Complaint Investigator interviewed the parent by telephone on November
26, 2018 as part of the investigation process.

The parent requested and granted permission for the Complaint Investigator to
interview an additional person who the parent believed had information to share
about the allegations. The teacher/advocate from Cradle to Career, Itzie
Aparicio, was interviewed on November 27, 2018. It is noted that Ms. Aparicio
had first-hand knowledge of the allegations as she has worked with the student
since October 15, 2018 and attended the team meeting held for the student on
October 16, 2018.



In completing this investigation, the Complaint Investigator reviewed the following
material:

Evaluation / Eligibility Report dated April 6, 2017

Team Meeting Record dated April 6, 2017 written by school staff
Individualized Education Program (IEP) for the student dated April 6, 2017
Progress Reports dated February 25, 2018

Prior Written Notice (PWN) for Evaluation or Reevaluation and Request
for Consent signed by the parent on March 5, 2018

Team Meeting Record dated March 13, 2018

Evaluation / Eligibility Report dated March 12, 2018

IEP for the student dated March 13, 2018

PWN for Identification, Special Education and Related Services,
Educational Placement, Change in Services, Change in Placement, and
Request for Consent dated March 13, 2018

Email correspondence between the parent and Mr. T and W, kindergarten
teacher, dated October 9, 2018

Email correspondence between the parent, Ms. W and Ms. K dated
October 9 and 10, 2018

Team Meeting Record from the October 16, 2018 IEP Team Meeting

IEP Amendment from the October 16, 2018 IEP Team Meeting

PWN for Identification, Special Education and Related Services,
Educational Placement, Change in Services, Change in Placement, and
Request for Consent from the October 16, 2018 IEP Team Meeting
Email correspondence between the parent and Ms. K dated October 17,
22, and 23, 2018

Email correspondence between Dr. A and WAW staff (Mr.T, Ms.H., Ms. K,
Ms.C.) dated October 23, 2018

Email correspondence between the parent and Ms. K dated October 29,
2018

Team Meeting Record dated November 6, 2018

Amended IEP for the student dated November 6, 2018

PWN for Identification, Special Education and Related Services,
Educational Placement, Change in Services, Change in Placement, and
Request for Consent dated November 6, 2018

Response to Allegations written by Dr. A dated November 19, 2018
Document written by parent titled “Avery’s IEP Meeting”

Summary of assessments and services provided through Cradle to Career
USD #___ calendar for the 2018-19 school year



Background Information

This investigation involves a five year-old girl enrolled in kindergarten at
Elementary School (WAW) during the 2018-19 school year. The student was
originally evaluated and found eligible for special education services at the age of
three due to Developmental Delays in the areas of communication and language
arts. She received specialized instruction at Early Childhood Center
(MECC) through an IEP during the 2016-17 and 2017-18 school years. A
reevaluation conducted at MECC on March 13, 2018 determined that the student
continues to be eligible for special education services under the category of
Developmental Delay due to “an exceptionality in lowercase identification” and to
be in need of special education services.

Issues

The complainant raised four issues which were investigated. It is noted the IDEA
allows child complaint investigations to cover a 12 month period from the date of
the complaint. The time period for this complaint includes November 9, 2017
through the present.

ISSUE ONE: The USD #___, in violation of state and federal regulations
implementing the individuals with Disabilities Education Act (IDEA), failed
to implement the student’s IEP, specifically by not providing the special
education services during the 2018-19 school year.

Findings:

The parent reported an IEP team meeting was held in March 2018 to plan for the
student’s transition from preschool to kindergarten. At that meeting, the student’s
services changed from 10 minutes per day of push-in special education services
to 30 minutes per day of pull-out special education services. The parent alleges
that these services were not provided at the beginning of kindergarten. The
parent first became aware of this problem at the parent/teacher conference held
on October 9, 2018 when W, Kindergarten Teacher, stated that she was unaware
that the student had an IEP.

The parent indicated K, Special Education Teacher, also attended the
parent/teacher conference. She explained there was confusion over what
services the student was to receive due to a coding error on the IEP. Ms. K



indicated the student was not receiving pull-out services; however the student
was receiving 30 minutes per day of push-in special education services.

The parent indicated she enrolled the student in the reading readiness program
at Cradle to Career at her own expense starting October 15 as a result of
learning of the failure to implement the IEP as written resulting in student not
receiving the required specialized instruction in literacy in the special education
setting since the beginning of the school year. The advocate from Cradle to
Career indicated the student has been seen for eight 30-minute sessions as of
November 27, 2018.

The parent believes the student is owed compensatory services for the special
education instruction that was not provided to the student as required by the IEP.

An IEP dated April 6, 2017 requires specialized instruction in language arts and
communication for 10 minutes per day in the reverse mainstream setting at
MECC. An IEP was developed for the student on March 13, 2018 at MECC for
the transition to kindergarten at WAW. That IEP documents the special
education services to be provided in kindergarten as “30 minutes of literacy flex
instruction per day of special education outside the regular education classroom
beginning August 22, 2018 through November 5, 2018.” It is noted that the
codes “(G)” and “(C)” are associated with this service. This IEP has one goal for
the student to be able to identify and name lowercase letters which will be
measured through teacher observations and progress reports by the classroom
teacher and staff.

School staff at WAW reported the student did transfer from MECC at the
beginning of the 2018-19 school year with an IEP. However, documentation and
interviews found there was confusion as to the services that were to be provided
to the student because two codes were shown for the student’s special education
service on the provider chart. The code “G” means pull-out services while the
code “C” means push-in services.

Documentation and interview show that a parent/teacher conference was held on
October 9, 2018 between the parent and Ms. W. Ms. K also attended the
parent/teacher conference. Ms. K reported she explained the coding confusion to
the parent during the parent/teacher conference and assured the parent the
student was provided push-in paraprofessional support in literacy for 30 minutes
per day in the general education kindergarten classroom.



The parent sent an email to Ms. W and copied to Mr. K that same evening stating
“I am emailing you in regards to a follow up conservation during the student’s
parent teacher conference. | don't think | expressed how upset | was learning
that 1. You had no idea that she was on an IEP and 2. That the SPED teacher
obviously had some insight but | feel there was no follow through on her part on
getting the answer that she needed to start working with the student in a more
timely manner. | feel the SPED teacher could have and should have done some
more question seeking with if she didn’t understand what they sent over
with her paperwork. Instead she just waited until this moment to ask me about
it.”

Mr. T's email response to Ms. W and Ms. K regarding the parent’s email states “I
am extremely confused and concerned. Please help me understand what may
be going on so | can help rectify this matter or support it moving forward. . . |
don’t understand how we might've missed services on a student if we ... had an
idea in August she may need services or already have an IEP.”

An email written by Ms. W to the parent dated October 10, 2018 states “l am
sorry we were not clear on what is being done for the student . . .She works well
in the small group that she has with me . . . | have taken the time to talk with Mr.
K and with Mrs. K about the situation. We as a team would like the opportunity to
speak with you again to see if we can help ease your mind and let you know
what is being done for the student and answer any questions you have.”

Documentation and interviews found an IEP team meeting to discuss the
concerns with services was held on October 16, 2018 with both the parent and
advocate in attendance. Team meeting Notes state the parent “was under the
understanding that it would be one on one services here at WAW after the last
meeting (3/13/18) at

An email dated October 23, 2018 written by Dr. A to Mr.T, Ms. H, Ms. K and Ms.
C states “Since the parent and school team last year understood the services
should occur in the resource room and that was the intent of the services, the
services should now be delivered in the resource room.”

An email dated October 23, 2018 written by Ms. K to the parent states “I will start
pulling immediately starting tomorrow.” Mrs. K reported the student has received
the pull-out of special education services in literacy for 30 minutes per day in the
special education setting beginning on October 24, 2018 through the present
time.



Federal regulations, at 34 C.F.R. 300.101, require school districts to make a free
appropriate public education available to all children residing within the district.
Federal regulations, at 34 C.F.R. 300.17, defines the term "free appropriate
public education,” in part, as providing special education and related services
that are provided in conformity with the IEP.

In this case, it appears the student’s IEP in effect at the beginning of the 2018-19
school year required 30 minutes of literacy flex instruction per day of special
education outside the regular education classroom beginning August 22, 2018
through November 5, 2018. Initially, there was confusion over the coding of the
special education service on the provider chart at the beginning of the school
year; however, the district did not take steps to clarify the confusion until the
parent/teacher conference on October 9, 2018. The plain language of the IEP
makes it clear the services were to be provided in the special education setting.
These services were not provided until October 24, 2018. The calendar for USD
#  shows 43 school days between the first day of school on August 21 and
October 24, 2018 resulting in the student missing 21.5 hours of specialized
instruction in literacy. Based upon the foregoing, noncompliance with this
requirement is substantiated.

Federal regulations, at 300.342(b)(3), requires school districts to ensure that
each teacher and provider be informed of his or her responsibilities related to
implementing the child’s IEP as well as the specific accommodations,
modifications, and supports that must be provided for the child in accordance
with the IEP.

In this case, it appears the kindergarten classroom teacher was not informed of
the student’s IEP and her responsibilities for evaluating progress towards the IEP
goal. For this reason, noncompliance with this requirement is substantiated.

ISSUE TWO: The USD # ___, in violation of state and federal regulations
implementing the individuals with Disabilities Education Act (IDEA), failed
to follow appropriate procedures to amend the student’s IEP during the
2018-19 school year.

Findings:



The parent believes USD # __ did not amend the IEP appropriately following the
October 16, 2018 IEP Team Meeting. The parent reported she was told that the
IEP needed to be amended and her consent for the changes obtained before the
30 minutes of pull-out specialized instruction could be provided to the student.

The findings in Issue One are incorporated herein by reference.

Documentation and interviews found the IEP Team met on October 16, 2018 and
discussed the concerns regarding the special education services the student had
been receiving. The confusion caused by the coding error was explained by Ms.
K and the parent was again told the student was receiving 30 minutes per day of
push-in services in the general education classroom. The Team Meeting Notes
state “If more services such as out of class supports are needed, the team would
need to do a reevaluation.” The notes also document that “Ms. K wants the IEP
to be amended to have the student working in the SPED classroom on
phonological awareness skills.”

Following this IEP Team Meeting, the parent was provided with a document
entitled IEP Amendment Between Annual IEP Meetings. The amendment
describes the proposed action as “It is being proposed to increase the student’s
special education services by adding 30 minutes of out of class services or direct
services from 0 minutes . . . She will maintain the 30 minutes of in class support
because that is her least restrictive environment.”

The PWN resulting from the October 16, 2018 IEP Team Meeting describes the
material change of services and the substantial change of placement being
proposed as “to add out of class support in the resource room from 0 minutes to
30 minutes 5 x a week. The team felt that the student needs additional support
on her Phonemic awareness skills, such as rhyming and deletion of sounds.”
The options of continuing to serve the student through in class support only was
rejected because the student is showing some areas in her phonemic awareness
that cannot be resolved by in class support.”

On November 22, 2018, Ms. K sent an email to the parent as a reminder that the
consent for the PWN had not yet been returned. The parent responded on the
same date via email indicating that she was not in agreement with the proposed
changes because she believed the original IEP already included the pull-out
services.

Ms. K responded on that same date and again explained the coding issue. She
stated “The amendment is #1 to correct the problem, and #2 to add the new
service of 30 minutes pull-out.”



It is noted that an IEP Team met again on November 6, 2018 and developed a
new IEP that requires the 30 minutes per day of pull-out services that were
originally included in the March 13, 2018 IEP and added the 30 minutes per day
of push-in services.

Federal regulations, at 300.324(a)(4) and 300.324(a)(6), allow for changes to be
made to the current IEP by amending the IEP rather than by redrafting the entire
document either with or without an IEP Team Meeting. The changes may be
made by the entire IEP Team at an IEP Team Meeting. Or the changes may be
made without a meeting if the parent of a child with a disability and the school
district representative agree not to convene an IEP Team Meeting for the
purposes of making the changes and instead develop a written document to
amend or modify the child’s current IEP.

In this case, it appears that the IEP was reviewed and an amendment was
proposed following an IEP Team Meeting held on October 16, 2018. A copy of
the IEP amendment and PWN were provided to the parent following the meeting.
The parent did not agree with proposed changes described in the IEP
amendment and PWN and refused to provide consent for the changes. The IEP
Team met again on November 6, 2018 and the IEP was reviewed and revised at
that meeting.

Based on the foregoing, the allegation of a violation of special education laws
and regulations related to following appropriate procedures for amending the IEP
during the 2018-19 school year is not substantiated.

ISSUE THREE: The USD #___, in violation of state and federal
regulations implementing the individuals with Disabilities Education Act
(IDEA), failed to provide appropriate prior written notice to the parent when
changing goals and services on the IEP during the 2017-18 school year.

Findings:

The parent believes USD # ____ did not follow proper procedures for removing the
language goal from the IEP and removing services at the March 13, 2018 IEP
team meeting.

The findings in Issue One are incorporated herein by reference.

Documentation found the previous IEP was dated April 6, 2017 and included two
goals. The first goal was related to literacy and the second goal was related to



answering “wh” questions. The Progress Report dated February 25, 2017
showed that the student achieved both goals. The Team Meeting Record
documents the parent was in attendance and participated in the March 13, 2018
IEP Team Meeting. The notes show that the student will have one goal in the
area of language arts. The March 13, 2018 IEP continued the same preschool
services of 10 minutes per day of specialized instruction in the general education
setting through the end of the 2017-18 school year and changed the specialized
instruction for the 2018-19 to 30 minutes per day in the special education setting.

A Prior Written Notice (PWN) for Identification, Special Education and Related
Services, Educational Placement, Change in Services, Change in Placement,
and Request for Consent dated March 13, 2018 documents that both a material
change in services and a substantial change of placement was proposed for the
student as a result of the March 13, 2018 IEP team meeting. The description of
the action states “Student will continue to receive special education services in
the Literacy area.” The explanation for the proposed action states “The option to
not continue special education services was considered and rejected based on
the data collected.” The PWN shows the data used as a basis for the proposed
action was “Data collected from the 5-sources.” The parent signed consent for
the proposed services and placement on March 13, 2018.

Federal regulations, at 34 C.F.R. 300.503, require that prior written notice must
be given to parents when the responsible public agency proposes or refuses to
initiate or change the identification, evaluation, educational placement, or the
provision of a free appropriate public education of the student. The written notice
sent to parents by the responsible public agency must contain a description of
the action proposed or refused by the agency and an explanation of why the
agency proposes or refuses to take the action.

In addition, Kansas regulation, at K.A.R. 91-40-27(a)(3), requires parent consent
before making a material change in services and/or a substantial change in
placement. K.S.A. 72-988 describes a material change in services as an
increase or decrease of 25% or more of any one service and describes a
substantial change of placement as movement to a less or a more restrictive
environment for more than 25% of student’s day.

As indicated above, a PWN is required when a district proposes, or refuses a
proposal, to change the provision of FAPE to a child. FAPE is defined, in part, as
special education and related services in conformity with an IEP. This definition
has remained unchanged since the enactment of the Education for All



Handicapped Children Act went into effect in 1974. However, the term Free
Appropriate Public Education (FAPE) has been further defined in various ways
through a rich history of court decisions, most notably, decisions from the United
States Supreme Court.

In the 1982 case of Hendrick Hudson District Board of Education v. Rowley, the
United States Supreme Court refined the definition of FAPE to be an IEP
reasonably calculated to provide some educational benefit. More recently, in
2017, the United States Supreme Court clarified that a FAPE consists of an IEP
reasonably calculated to enable a child with a disability to make appropriate
progress in light of the students unique circumstances. The court went on to say
that this also means that children with disabilities are entitled to challenging goals
and objectives.

Accordingly, FAPE is no longer only special education and related services in
conformance with an IEP. Rather, FAPE is the IEP in its entirety. When the IEP
has challenging goals and is reasonably calculated to enable a child with a
disability to make appropriate progress in light of the child's unique
circumstances, only then can it be said to have offered a FAPE. The result of
this history of refinement of the definition of FAPE is that any proposed change to
an IEP is a proposed change to the provision of FAPE, and such proposed
changes must be proposed in a PWN.

In this case, it appears that the changes included in the March 13, 2018 IEP
included a deletion of a goal as well as a material change of services and a
substantial change of placement. While USD #____ did provide the parent with a
PWN, it only addressed the proposed changes in services and placement but did
not address the change in goals. In addition, the description related to services
and placement in the PWN was inadequate to inform the parent of the specific
changes that were being proposed. The description of the proposed action only
stated that the student would continue to receive special education services in
the area of literacy and did not describe the change from 10 minutes per day of
specialized instruction provided in the general education setting to 30 minutes
per day of specialized instruction in the special education setting beginning on
August 21, 2018.

Based on the foregoing, the allegation of a violation of special education laws

and regulations related to providing appropriate PWN to the parent during the
2017-18 school year is substantiated.
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ISSUE FOUR: The USD #___, in violation of state and federal regulations
implementing the individuals with Disabilities Education Act (IDEA), failed
to develop an IEP for the student based on the results of the most recent
evaluation and the academic, developmental, and functional needs of the
child during the past 12 months.

Findings:

The parent believes USD # ____ did not consider language delays and evaluation
results when developing the IEPs during the past 12 months.

The findings of Issue One and Three are incorporated herein by reference.

Documentation and interview found a reevaluation of the student was proposed
on March 5, 2018. The evaluation only included assessment in the area of
academics as all other areas were noted to fall within the average range. The
parent signed consent for this reevaluation on that same date.

An eligibility determination meeting was held on March 13, 2018. The Evaluation
/ Eligibility Report documents the student was able to identify 10 letters and to
answer “wh” questions very well. The report also states the student is able to
“focus a little more” when working in a small group. The Literacy First
Assessment was administered and showed the student was able to name and
identifyl4 uppercase ad 4 lowercase letters. The report concludes the student
does exhibit an exceptionality in lowercase identification and is in need of special
education services in the area of literacy.

The March 13, 2018 IEP includes a goal addressing lowercase letter
identification and specialized instruction in the area of literacy.

Federal regulations, at 300.324(a)(1)(iii), requires the IEP Team consider the
results of the initial or most recent evaluation of the child in the development,
review, and revision of the IEP.

In this case, it appears the March 13, 2018 IEP does reflect the concerns in the
area of literacy which are described and documented in the Evaluation / Eligibility
Report dated March 13, 2018. However, the eligibility category described as “an
exceptionality in lowercase identification” does not appear to meet any eligibility
category listed in the IDEA and defined by Kansas state law and regulations.

Federal regulations, at 300.8(a) and 300.8(b), list the 14 categories of disability
included in the IDEA. These include intellectual disability, hearing impairment
(including deafness), speech or language impairment, visual impairment
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(including blindness), serious emotional disturbance, orthopedic impairment,
autism, traumatic brain injury, other health impairment, specific learning disability,
deaf-blindness, multiple disabilities, or, only for students age nine or youngetr,
developmental delay.

In addition, Kansas regulation, at K.A.R. 91-40-1, defines a development delay
for students age nine or younger as such a deviation from average development
in one or more of the following developmental areas that special education and
related services are required: Physical; Cognitive; Adaptive Behavior;
Communication; or Social or Emotional Development.

In this case, the eligibility determination of “an exceptionality in lowercase
identification” does not meet the IDEA requirements or Kansas requirements for
a Developmental Delay nor any of the other 13 eligibility categories. Based on
the foregoing, a violation of special education laws and regulations related to
eligibility determination is substantiated.

It is noted that documentation and interviews with both the parent and USD #
found a reevaluation of the student was discussed at the November 6, 2018 IEP
team meeting. The parent has been provided with PWN proposing a
reevaluation in the areas of language and academics.

Corrective Action

Information gathered in the course of this investigation has substantiated
noncompliance with special education laws and regulations on issues presented
in this complaint. Violations have occurred in the following areas:

e Federal regulations, at 34 C.F.R. 300.101, require school districts to make
a free appropriate public education available to all children residing within
the district. Federal regulations, at 34 C.F.R. 300.17, defines the term
"free appropriate public education,” in part, as providing special education
and related services that are provided in conformity with the IEP.

The findings of this investigation show USD # _ failed to provide the 30
minutes per day of specialized instruction in literacy in the special
education setting required by the student’s most current IEP dated March
13, 2018 for a total of 43 school days between August 21 and October 24,
2018.

e Federal regulations, at 300.342(b)(3), required each school district to
ensure that each teacher and provider be informed of his or her
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responsibilities related to implementing the child’s IEP as well as the
specific accommodations, modifications, and supports that must be
provided for the child in accordance with the IEP.

The findings of this investigation show USD #___ failed to make the
general education teacher aware of the student’s IEP until October 9,
2018. Documentation and interview indicated that even though push-in
services with a paraprofessional were provided in the kindergarten
classroom, the classroom teacher was not aware of the student’s IEP or
her role in its implementation.

Federal regulations, at 34 C.F.R. 300.503, require that prior written notice
must be given to parents when the responsible public agency proposes or
refuses to initiate or change the identification, evaluation, educational
placement, or the provision of a free appropriate public education of the
student. The written notice sent to parents by the responsible public
agency must contain a description of the action proposed or refused by
the agency and an explanation of why the agency proposes or refuses to
take the action.

The findings of this investigation show USD # __ failed to provide the
parent with a PWN containing an adequate description of the proposed
changes to the IEP goals and the proposed material change of services
and the substantial change of placement in the March 13, 2018 IEP to
inform the parent of the specific changes that were being proposed. The
description of the proposed action did not reference the changes to the
goals and only stated that the student would continue to receive special
education services in the area of literacy. It did not describe the change
from 10 minutes per day of specialized instruction provided in the general
education setting to 30 minutes per day of specialized instruction in the
special education setting beginning on August 21, 2018.

Federal regulations, at 300.8(a) and 300.8(b), lists the 14 categories of
disability included in the IDEA. These include intellectual disability,
hearing impairment (including deafness), speech or language impairment,
visual impairment (including blindness), serious emotional disturbance,
orthopedic impairment, autism, traumatic brain injury, other health
impairment, specific learning disability, deaf-blindness, multiple
disabilities, or, only for students age nine or younger, developmental
delay.
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Kansas regulation, at K.A.R. 91-40-1, defines a development delay for
students age nine or younger as such a deviation from average
development in one or more of the following developmental areas that
special education and related services are required: Physical; Cognitive;
Adaptive Behavior; Communication; or Social or Emotional Development.

The findings of this investigation show USD # _ failed to appropriately
identify the student’s eligibility in any of the categories of disability
recognized in the IDEA or Kansas regulations. The eligibility
determination of “an exceptionality in lowercase identification” does not
meet the IDEA requirements or Kansas requirements for a Developmental
Delay nor any of the other 13 eligibility categories.

Based on the foregoing, USD #____is directed to take the following actions:

1. Within 10 calendar days of the receipt of this report, submit a written
statement of assurance to Special Education and Title Services stating
that it will:

a) Comply with 34 C.F.R. 300.101 and 34 C.F.R. 300.17 by ensuring that
special education and related services are provided in conformity with
the 1EP.

b) Comply with 300.342(b)(3) by ensuring that each teacher and provider
is informed of his or her responsibilities related to implementing a
child’s IEP as well as the specific accommodations, modifications, and
support that must be provided for the child in accordance with the IEP.

c) Comply with 34 C.F.R. 300.503 by ensuring that prior written notice
given to parents contains a description of any action regarding an IEP
that is proposed or refused by the agency and an explanation of why
the agency proposes or refuses to take the action.

d) Comply with 34 C.F.R. 300.8(a) and 300.8(b) and K.A.R. 91-40-1 by
ensuring students are appropriately identified in the categories of
disability recognized in the IDEA and Kansas regulations.

2. No later than February 15, 2019, USD # ___ will provide training to the
special education staff who served on the students IEP team during the
2017-18 and 2018-19 school year on the requirements of prior written
notice, implementation of the IEP, informing teachers and providers of
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their responsibilities regarding the IEP, and making eligibility
determinations. This training will be provided by a person approved by the
KSDE. USD #___ will document who provided the training and the
content of the training and send that documentation to Special Education
and Title Services.

. No later than March 15, 2019, USD # ___ shall conduct an eligibility
determination meeting for the student at the conclusion of the reevaluation
that is currently in progress. Eligibility will be based upon one of the 14
categories recognized in the IDEA and described in the Evaluation Report
and PWN provided to the parent. Copies of these documents shall be
provided to Special Education and Title Services.

. USD#___ shall provide 21.5 hours of compensatory services to the
student. USD #____ shall reimburse the parent for the 4 hours of
specialized instruction provided by Cradle to Career and develop a plan
for providing the remaining 17.5 hours of compensatory services. No later
than January 15, 2019, USD # ___ will hold an IEP team meeting to
determine how to provide the 17.5 hours of compensatory services and
provide the parent with appropriate PWN of that plan. The parent has the
option of accepting all, or any part of, or none of the compensatory
services presented in the plan. Copies of the payment receipt and the
PWN shall be provided to Special Education and Title Services.

. Further, USD # ___ shall, within 14 calendar days of receipt of this report,
submit to Special Education and Title Services one of the following:

a) a statement verifying acceptance of the corrective action or actions
specified in this report;

b) a written request for an extension of time within which to complete
one or more of the corrective actions specified in the report

together with justification for the request; or

c) a written notice of appeal. Any such appeal shall be in accordance
with K.A.R. 91-40-51 (f).

Right to Appeal
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Either party may appeal the findings in this report by filing a written notice of
appeal with the State Commissioner of Education, Landon State Office Building,
900 SW Jackson Street, Suite 620,, Topeka Kansas 66612-1212, within 10
calendar days from the date the final report was sent. For further description of
the appeals process, see Kansas Administrative Regulations 91-40-51 (f), which
is attached to this report.

Nancy Thomas
Complaint Investigator

(f) Appeals.
(1) Any agency or complainant may appeal any of the findings or
conclusions of a compliance report prepared by the special education
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section of the department by filing a written notice of appeal with the
state commissioner of education. Each notice shall be filed within 10
days from the date of the report. Each notice shall provide a detailed
statement of the basis for alleging that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three
department of education members shall be appointed by the
commissioner to review the report and to consider the information
provided by the local education agency, the complainant, or others.
The appeal process, including any hearing conducted by the appeal
committee, shall be completed within 15 days from the date of receipt
of the notice of appeal, and a decision shall be rendered within five
days after the appeal process is completed unless the appeal
committee determines that exceptional circumstances exist with
respect to the particular complaint. In this event, the decision shall be
rendered as soon as possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that
requires corrective action by an agency, that agency shall initiate the
required corrective action immediately. If, after five days, no
required corrective action has been initiated, the agency shall be
notified of the action that will be taken to assure compliance as
determined by the department. This action may include any of the
following;:

(A) The issuance of an accreditation deficiency advisement;

(B) the withholding of state or federal funds otherwise available to
the agency;

(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph (f)(2)
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19FCO02

KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINTS
FILED AGAINST
PUBLIC SCHOOLS, USD #____
ON AUGUST 21 AND 23, 2018

DATE OF REPORT: SEPTEMBER 20, 2018

This report is in response to complaints filed with our office by on behalf of her
daughter, . will be referred to as “the student” in the remainder of this
report. Ms. will be referred to as “the parent.”

Investigation of Complaint

Diana Durkin, Complaint Investigator, spoke by telephone with ,
Mediation/Due Process Supervisor for Public Schools, on August 24 and 31
and September 4, 2018. The investigator spoke by telephone with the parent on
September 3, 2018.

In completing this investigation, the complaint investigator reviewed the following
material:

IEP for this student dated April 4, 2018

e Signature page for April 4, 2018 IEP

e Prior Written Notice for Identification, Initial Services, Placement, Change
in Services, Change of Placement, and Request for Consent dated April 4,
2018

e Amended IEP for this student dated May 14, 2018

e |EP Amendment Between Annual IEP Meetings dated May 14, 2018

e Prior Written Notice for Identification, Initial Services, Placement, Change
in Services, Change of Placement, and Request for Consent dated May
14,2018

e Letter to the parent from the district dated July 30, 2018 regarding the
student’s school assignment for the 2018-19 school year

e |EP Amendment Between Annual IEP Meetings dated August 9, 2018

e Amended IEP dated August 9, 2018

e Prior Written Notice for Identification, Initial Services, Placement, Change

in Services, Change of Placement, and Request for Consent dated August

9, 2018

Emails dated August 9, 2018 between the parent and district staff

Email dated August 13, 2018 from the parent to district staff

Email dated August 15, 2018 from the parent to district staff

Emails dated August 16, 2018 between district staff and the parent



e Email dated August 17, 2018 from the Case Manager to the Paraeducator
assigned to assist the student

e Email correspondence dated August 23 and 24, 2018 between the parent
and the Case Manager regarding elective classes

e Email dated August 27, 2018 from the Case Manager to the parent
regarding Connexus

e Email exchange dated September 12, 2018 between the student’s Case
Manager and the parent

e 2018-19 Student Schedule provided by the district

e Student Schedule provided by the parent

e Receipt dated August 17, 2018 from Time4Learning

Background Information

This investigation involves a 13-year-old girl who is enrolled in the 8" grade. The
student has been determined to be eligible to receive special education services under
the category of Emotional Disturbance. By report of the parent, the student has been
diagnosed with Autism.

During the 2017-18 school year, the student attended school on a shortened day
schedule, attending classes for 6 of 10 periods during the third quarter and 8 of 10
periods during the fourth quarter. For the 2018-19 school year, the student is attending
a full schedule of classes.

The student’s April 2018 IEP was amended on August 9, 2018. Currently the student
receives pull out service for Math, Social Studies, and Language Arts in a Positive
Behavior Support (PBS) classroom — a classroom designed to meet the needs of
students whose behavior interferes with their own learning or the learning of others — for
132 minutes per day, five days a week. She receives Class-Within-A-Class service for
Science and is enrolled in two elective courses. Paraeducator support is provided for
those electives, and the student has special education support during lunch.
Additionally, the student receives 20 minutes once a week of direct counseling service.

The student does not attend her neighborhood middle school although a move to a
school located 4 minutes away from her home was discussed in an IEP Team meeting
on May 14, 2018. The parent was notified that the student would remain at C Middle
School on July 30, 2018.

Issues

The parent filed two separate complaints. In her complaint of August 21, 2018, the
parent raised two issues:

e The district is not complying with the student’s IEP and is therefore not
providing the student with a free appropriate public education (FAPE).



e The district failed to provide the parent with a copy of an educational
record (specifically, minutes of an IEP Team meeting).

The parent submitted a second complaint on August 23, 2018. In her second
complaint, the parent raised the following issues:

e The district made a change of more than 25% to the services provided to
the student without first providing prior written notice of the change to the
parent and obtaining her informed written consent for the change.

e The education being provided to the student by the district does not
coincide with her current present levels.

During a phone call with Laura Jurgensen, Assistant Director of Special Education and
Title Services for the Kansas State Department of Education, the parent gave verbal
permission for the investigator to report the investigation of all these issues in this single
summative document.

Issue One: The district is not complying with the student’s IEP and is therefore
not providing the student with a free appropriate public education (FAPE).

Federal regulations, at 34 C.F.R. 300.101, require public schools to make a free
appropriate public education (FAPE) available to children with disabilities and, under 34
C.F.R. 300.17, define FAPE in part as special education and related services provided
in conformity with an IEP. The IEP is intended to describe and guide services for each
child on an individual basis.

The term “special education” means instruction specially designed to meet the unique
needs of a child with an exceptionality.

Parent’'s Position

The parent states that the student’s April 2018 IEP and subsequent amendments
require the district to provide paraeducator supported instruction to the student in core
subjects through the use of an online curriculum. According to the parent, the student
used a specific online curriculum — Connexus — during the 2018-19 school year, but
plans were discussed in May of 2018 to transition the student to a different online
curriculum (Edgenuity) for the 2018-19 school year. The parent contends that in the
May meeting she was told that staff would be trained on the new program prior to the
start of the 2018-19 school year so that the program would be up and running when
school started.

The parent asserts that at an IEP Team meeting on August 9, 2018 she asked whether
current staff had received training on the new online program and whether the program
was in place to start the year. According to the parent, the building principal stated that
staff had not been trained on the use of an online curriculum with the student and that
no online curriculum would be available to the student. The parent reports that the



assistant principal then cited meeting notes from the May 2018 team meeting indicating
that it had been decided in May that the student would “quit” the online curriculum.

The parent asserts that after voicing her disagreement with the administrator’s
comments she left the meeting and subsequently sent an email to the district regarding
the provision of an online curriculum for the student and asking for a copy of the
meeting notes referenced by the assistant principal. According to the parent, she
received an email response from the district reversing the position previously taken by
the principal and assistant principal at the meeting. The parent reports that the district
email stated that the district would be using an online program and that it would initially
be the same online curriculum that was used by the student during the 2017-18 school
year (Connexus) — while staff was getting to know the new online program that would
subsequently be introduced to the student (Edgenuity).

While the parent acknowledges that the student is now using the Connexus program,
she contends that the district did not as of the first day of the 2018-19 school year
(August 15, 2018) have any online curricular program available for the student as
specified in her IEP. According to the parent, the student reported that she slept at
school on the afternoon of August 16, 2018 because she had nothing to work on.

District’s Position

The district asserts that no change has been made to the student’s IEP with regard to
the utilization of an online curriculum for core content.

According to the District's Mediation/Due Process Supervisor, at an IEP Team meeting
on May 14, 2018, the team discussed the transfer of the student to a middle school
closer to her home. Over the summer, however, it was determined that the student
would be better served by remaining at the school she had been attending (C). The
parent was provided with formal notice of the student’s school assignment for the 2018-
19 school year on July 30, 2018.

Also, according to the Mediation/Due Process Supervisor, there has been discussion at
a number of IEP Team meetings about transitioning the student from the Connexus
curricular program utilized during the 2017-18 school year to a program used by
students at the high school level (Edgenuity). The district contends that it was
responsive to concerns expressed by the parent during the IEP Team meeting on
August 9, 2018 (and in subsequent email correspondence) and determined that
implementing a new online curriculum — on which staff would have only just been
trained — might negatively impact the student.

Because it had initially been anticipated that the student would not be attending C, the
district’s license for use of the Connexus curricular program by the student at C was
transferred to another school. The district then had to arrange to have the Connexus
license transferred back to C. The district states that it asked the parent to check her
login credentials for the online Connexus program and to confirm whether the student



was still able to access the program. Concurrently the school confirmed its credentials
for login. It was the intent of the district that the Connexus program would be available
for the student to use as of the first day of school on August 15, 2018.

The district states that while no online program was available for the student on the first
day of school, the student’s Case Manager purchased another online program
(Time4Learning) on August 17, 2018 and began using that program with the student on
that date. That curriculum provided the student with instruction in Social Studies,
Language Arts, and Math.

According to the district, staff has now been trained on Connexus, and the student is
using the program for her core content instruction.

Findings of Fact

The section of the student’s April 4, 2018 Annual IEP (and May 14, 2018 amended IEP)
entitled “Least Restrictive Environment (LRE) contains the following statement under
the heading “Annual Review of Educational Placement:”

“(The student) will be on a partial day and take her core classes using an
online curriculum (emphasis added).”

A form entitled “Prior Written Notice for Identification Initial Services, Placement,
Change in Services, Change of Placement, and Request for Consent” signed by the
parent on May 14, 2018 states that the student would “remain on the online curriculum
for Math, Social Studies, and Language Arts.”

The district stipulates that the preferred online curriculum (Connexus) was not in place
as of the first day of school, August 15, 2018. Newly assigned staff who were to provide
services to the student had not received training on the Connexus program prior to the
start of the school year.

Early in the morning of August 17, 2018, the student’s Case Manager purchased an
online curriculum (Time4Learning) which was made available to the student on that
same date.

An email from the student’'s Case Manager to the parent dated August 27, 2018 states,
“On Friday afternoon (August 24, 2018) | trained on the Connexus platform...At this
point, neither (the student) nor myself have been assigned classes or sections for her to
begin. We are waiting for the company to populate them. Until then, she can continue
on the Time4Learning lessons.” The Connexus program was reinstated on August 28,
2018, and the student is now using that program for her core content instruction.

Summary and Conclusions




No objective record of the discussion at the IEP Team meeting was available for the
investigator’s review in this case. The parent represents that the positions voiced by
herself and the district at the August 9, 2018 IEP Team meeting were diametrically
opposed. The parent insists that she was told by the district that no online curriculum
would be provided for the student until her challenge to that decision resulted in a
change in services. The district on the other hand insists that there had never been any
intent to remove the student’s access to the online curriculum, but on-going discussion
of which online program would be used as well as delays in decision-making regarding
which school the student would attend for the 2018-19 school year led to a
reassignment of computer program licenses and a delay in providing staff with the
training needed to implement the online program used by the student last year.

Neither the student’s April 2018 IEP nor any subsequent amendments require the
district to use any specific curriculum for the student, only that it be an “online
curriculum.” The district did not have any online curriculum available for use by the
student on the first day of school — August 15, 2018 — and staff training on an online
program had not been completed. An alternative online curriculum (Time4Learning)
was made available to the student on August 17, 2018 and was used with the student
until August 28, 2018 when the Connexus curriculum was reinstated.

Because the district did not have any online curriculum available for use by the student
for 2 school days — and a total of 6 hours of potential core instruction — a violation of
special education laws and regulations is substantiated on this issue.

Issue Two: The district has refused to provide the parent with copies of
educational records she has requested.

The Family Educational Rights and Privacy Act (FERPA) of 1974, as amended (2006)
as well as State special education laws and regulations require schools to have
reasonable policies in place to allow parents to review and inspect their child’s
educational records. “Educational record” means those records that are directly related
to a student and maintained by an educational agency and may include (but are not
limited to) records associated with academic work completed and level of achievement.
Federal regulations, at 34 C.F.R. 300.613, require that a district provide a parent, upon
request, access to the child’s records, and under certain circumstances, a copy of the
records. Regulations state that the district must comply with a request such as this
“without unnecessary delay and before any meeting regarding an IEP (emphasis
added)...and in no case more than 45 days after the request has been made.”

Generally, the working file and anecdotal records of a teacher or other staff member
would not be considered to be part of a child’s record. FERPA regulation 34 C.F.R.
99.3(b) states that the term “education records” does not include “records of
instructional, supervisory and administrative personnel, and educational personnel
ancillary to those persons, that are kept in the sole possession of the maker of the
record, and are not accessible or revealed to any other person except a temporary
substitute for the maker of the record.”



Parent’'s Position

The parent states that she has repeatedly asked for copies of the minutes of the May
14, 2018 IEP Team meeting but has not been given access to that record.

District’'s Position

The district states that the student’s special education file does not contain a copy of
any “minutes” from the IEP team meeting of May 14, 2018 and asserts that no other
records of that meeting are extant. The district contends that while the Assistant
Principal for C during the 2017-18 school year was observed by staff to have been
using her computer during the meeting presumably for the purpose of taking personal
notes, those notes were not made a part of the student’s special education file and were
not shared with other staff members.

Findings of Fact

The student’s special education file does not contain “Minutes” from the IEP Team
meeting in May 2018. While the individual employed as building Assistant Principal
during the 2017-18 school year was observed to have taken notes on her personal
computer during the meeting, that individual and her computer are no longer with the
district and no “minutes” were shared with others by the former assistant principal prior
to her departure. The current Assistant Principal provided a written statement of
assurance that she does “not have any notes generated from the May meeting...”

Summary and Conclusions

The district is only required to provide the parent with access to records that are directly
related to a student and maintained by the district. The investigator found no evidence
of the existence of “Minutes” of a May 14, 2018 IEP Team meeting. Under these
circumstances, the allegation of a violation of special education laws and regulations is
not substantiated on this issue.

Issue Three: The district made a change of more than 25% to the services
provided to the student without first providing prior written notice of the change
to the parent and obtaining her informed written consent for the change.

As stated above under Issue One, federal regulations, at 34 C.F.R. 300.101, require
public schools to make a free appropriate public education (FAPE) available to children
with disabilities and, under 34 C.F.R. 300.17, define FAPE in part as special education
and related services provided in conformity with an IEP. The IEP is intended to
describe and guide services for each child on an individual basis.



The amount of special education services to be provided must be stated in the IEP so
that the level of the school’'s commitment of resources will be clear to parents and other
IEP team members. The amount of time to be committed to each of the various services
to be provided must be (1) appropriate to the specific service, and (2) stated in the IEP
in a manner that is clear to all who are involved in both the development and
implementation of the IEP (Federal Register, August 14, 2006, p. 46667).

Kansas statute, K.S.A. 72-988(b)(6), provides that parents have the right to consent, or
refuse to consent, to any substantial change in placement of their child or to any
material change in services as outlined in the student’s IEP. Also, K.A.R. 91-40-27
(a)(3) states that “...an agency shall obtain written parental consent before making
a...substantial change in the placement of....an exceptional child...” As defined by
K.A.R. 91-40-1(sss) “(s)ubstantial change in placement’ means the movement of an
exceptional child, for more than 25 percent of the child’s school day, from a less
restrictive environment to a more restrictive environment or from a more restrictive
environment to a less restrictive environment.” K.A.R. 91-40-27(mm) defines a
“material change in services” as an “increase or decrease of 25% or more of the
duration or frequency of a special education service, related service, or supplementary
aid or service specified on the IEP of an exceptional child.”

Parent’s Position

The parent asserts that at the start of the 2018-19 school year the district scheduled the
student for only one elective class — Technology — even though the student’s August
2018 amended IEP states that she is to have two elective classes and should
participate in a regular education classroom with support through a class-within-a-class
model for science. The parent further asserts that the student was pulled from her
Technology elective and assigned to a “language arts extension” class in a special
education setting. The parent contends that this reduction in the student’s participation
in regular education classes represents a change of more that 25% to the services
specified in the student’s August 2018 IEP. The parent further states that this change
was made without either her knowledge or consent.

District’s Position

The district states that the student was enrolled in two elective classes at the start of the
school year but it was determined that one of those electives — Technology — was not
appropriate for the student. A new section of Spanish was opened and the student was
enrolled in that course, reestablishing a second elective class. According to the district,
the student was never enrolled in a second Language Arts class.

Findings of Fact




The student’s April 2018 IEP was amended on August 9, 2018. A form entitled “IEP
Amendment Between Annual IEP Meetings” signed by the parent and the Due Process
Supervisor contains the following statement under the section entitled “Description of
Proposed IEP Change(s) And Effective Dates:”

“It is proposed that (the student’s) minutes on her IEP be changed to accurately
reflect the frequency of service that she will receive. (The student) will receive
pull out service for Math, Social Studies, and Language Arts totaling 132 minutes
per day, five days a week. She will receive Class-Within-A-Class service for
Science, two electives (emphasis added), and supervision during lunch. She
will continue to receive 20 minutes once a week of direct counseling service...”

An amended IEP for the student dated August 9, 2018 reflects the level of services
specified in the above-referenced form as does a form entitled “Prior Written Notice for
Identification Initial Services, Placement, Change in Services, Change of Placement,
and Request for Consent” signed by the parent on August 9, 2018.

While none of the above-mentioned documents specifically state that the student is to
be enrolled in elective courses in the general education setting, comments from both the
district and the parent indicate that there was consensus that the intent of the elective
classes was to provide the student with opportunities to engage with general education
peers.

At the start of the 2018-19 school year, the student was enrolled in and attended a
Technology elective class. In an email to the parent on September 12, 2018, the
student’'s Case Manager states that the “para realized (on the first day of class) that it
was a sixth-grade class” that the student had already taken and immediately sought out
the Case Manager who pulled the student from the class for the remainder of that class
period. Attendance records show that the student attended the Technology class for
two more days — August 16 and 17, 2018 — before being exited from the class and
assigned to the Positive Behavior Support Classroom.

Email exchanges between the parent and the student’s Case Manager dated August 23
and 24, 2018 show that Visual Art, Physical Education and Spanish elective options
were then considered for the student. After consulting with the student, the parent
notified the Case Manager via email - on August 24, 2018 that the student wanted to
enroll in Spanish.

The district initially intended to have the student enroll in a 6™ hour Introduction to
Spanish class but then determined that class to be a one quarter only course. An emalil
to the parent from the Case Manager indicates that an 8" hour year-long Spanish class
had been “created in the master schedule on 8.21.” The first day that class was
available to students was August 24, 2018; the student’s first day of attendance in the
class was August 27, 2018.



In an email dated August 23, 2018, the student’'s Case Manager explained to the parent
that the “Language Arts extension portion of the temporary online curriculum
(Time4Learning) is intended to be a high-interest topical language arts enrichment...not
an extra language arts class.” In an email dated August 28, 2018, the Case Manager
told the parent that “when you first raised your concern (regarding the extension
activity), | deleted it from her program at your request...”

According to the district, the student’s current class schedule is as follows:

15t Hour: Social Skills Adapted

2"d Hour: Online Core class (Math, Language Arts or Social Studies)
34 Hour: CWC science

4™ Hour: Online Core class

5% Hour: Online Core class

6" Hour: Study Hall

7" Hour: Garden Club (elective)

8" Hour: Spanish (elective)

A class schedule provided by the parent shows the student attending the same classes
specified above.

Summary and Conclusions

The student’'s amended August 9, 2018 IEP as well as a prior written notice proposed
changes to the student’s previous IEP indicate that she is to be enrolled in two elective
classes. Both the district and the parent agree that the student is now participating in
two electives. However, between August 17 and August 27, 2018 the student was
enrolled in only one general education elective class. Under these circumstances, the
allegation of a violation of special education laws and regulations is substantiated on
this issue.

Issue Four: The education being provided to the student by the district does not
coincide with her current present levels.

Utilizing baseline data established in the present levels of academic achievement and
functional performance (PLAAFPs), the IEP team must develop measurable annual
goals, including academic and functional goals that meet the child’s needs and enable
the child to be involved in and make progress in the general education curriculum. The
special education, related services, supplementary aids and services, program
modifications, and supports for school personnel described in the IEP must reflect the
child's needs in order to ensure he or she receives educational benefit.

Parent’s Position

The parent asserts that the district is inappropriately devoting 2 class periods per day to
language arts despite the fact that the student is able to read and comprehend at grade
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level and can write a 5-paragraph paper, scoring 75% or better on punctuation, grammar,
and spelling. According to the parent, the district’s decision to assign the student to 2
language arts periods is depriving the student of the opportunity to enroll in an elective
course with regular education peers.

Further, the parent contends that the student (per her August 2018 IEP) demonstrates
grade level skills in math but is currently working at a 7" grade level in math with the
decision as to when she will move up to 8" grade level to be determined by the
paraeducator assigned to the student. The parent questions whether educational
decisions are being made by a paraeducator rather than a teacher.

District’s Position

According to the district, the student has never been placed in a second Language Arts
class but was assigned a Language Arts extension activity. That assignment was
described as a “high-interest topical study that extended (the student’s) learning in her
Language Arts component.” The student is no longer being asked to complete this
activity.

With regard to the student’s math instruction, the district asserts that while the student
was presented with some 7" grade review material to ensure the student had mastered
various concepts, the primary math instruction for the student is at the 8" grade level.

The district contends that while a paraeducator does monitor the student and provides
her with accommodations when the student is working on her on-line curriculum, that
paraeducator works under the direction of a special education teacher who has been
licensed/certified by the State of Kansas and is not making any instructional decisions
regarding the student.

Investigative Findings

According to the student’s current course schedule, she is enrolled in only one period of
Language Arts — her fourth period class.

Neither the student’s April 2018 IEP nor any subsequent amended IEPs for the student
contain math-related goals for the student. With regard to the student’s math instruction,
an email dated August 17, 2018 from the student’s Case Manager to the Paraeducator
assigned to assist the student states, “I set her up with 7" grade math, so please watch to
see if she needs me to bump her up to 8" grade math as well. Her test scores led me to
believe that she may need some review material and then can jump into 8" grade.”

According to a written statement by the Case Manager, she is “the one responsible for
making...instructional decisions. | asked...the para-educator assigned to work with (the
student) to simply monitor her progress in a 7" grade math curriculum, to review, take
data and give me the data feedback as to her progress, so | could move her up to 8"
grade curriculum. (The paraeducator) was not expected to make this decision, | was.”
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The paraeducator assigned to work with the student has been with the district for four
years and has met all state and district requirements for training.

The student has been working exclusively on 8" grade level math since August 28, 2018
— the date the Connexus program became available to her.

Summary and Conclusions

The student has at no point during the 2018-19 school year been enrolled in two periods
of Language Arts. While some 7" grade math review material was assigned to the
student at the start of the school year, her primary instruction is — and has been — at the
8" grade level. The paraeducator who provides support to this student works under the
supervision of the certified teacher responsible for this student’s primary instruction who
is making instructional decisions regarding the student.

An allegation of a violation of special education laws and regulations is not
substantiated.
Corrective Action

Information gathered in the course of this investigation has substantiated
noncompliance with special education laws and regulations on issues presented in this
complaint. Violations have occurred with regard to 34 C.F.R. 300.101 and 34 C.F.R.
300.17 which require districts to provide FAPE to students in conformity with an IEP
which describes and guides services to exceptional students on an individual basis.
Specifically, the district erred by

e failing to have an online curriculum available for the student for the first
two days of core instruction for the 2018-19 school year (a total of 6 class
periods), and

e failing to have the student enrolled in two elective courses for a 5- day
period.

Therefore, USD #____is directed to take the following actions:

1) Submit, within 20 days of the receipt of this report, a written statement of assurance
to Special Education and Title Services stating that it will comply with 34 C.F.R.
300.101 and 34 C.F.R. 300.17 by providing services to this student in conformity
with her IEP.

2) Within 10 school days of the receipt of this report, the district shall present to the
parent a plan for the provision of compensatory services.

a. This plan should address 5 days of elective course opportunities missed
between August 17 and 24, 2018. The plan should also address the 6
periods at the start of the 2018-19 school year when no online curriculum
was available for the student.
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b. The parent shall have the option of accepting all or part of the
compensatory services that are offered or of declining any or all of these
services.

3) Submit to Special Education and Title Services a copy of the plan for compensatory
services (or that portion of the plan accepted by the parents) addressed above under
ltem 2.

Further, USD #___ shall, within 10 calendar days of the date of this report, submit to
Special Education and Title Services one of the following:

a) A statement verifying acceptance of the corrective action or actions specified in
this report;

b) a written request for an extension of time within which to complete one or more of
the corrective actions specified in the report together with justification for the
request; or

c) a written notice of appeal. Any such appeal shall be in accordance with K.A.R.
91-40-51 (c).

Right to Appeal

Either party may appeal the findings in this report by filing a written notice of appeal with
the State Commissioner of Education, Landon State Office Building, 900 SW Jackson
Street, Suite 600, Topeka, Kansas 66612-1212 within 10 calendar days from the date
the final report was sent. For further description of the appeals process, see Kansas
Administrative Regulations 91-40-51 (f), which is attached to this report.

Diana Durkin, Complaint Investigator
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(1) Any agency or complainant may appeal any of the findings or
conclusions of a compliance report prepared by the special
education section of the department by filing a written notice of
appeal with the state commissioner of education. Each notice shall
be filed within 10 days from the date of the report. Each notice shall
provide a detailed statement of the basis for alleging that the report
IS incorrect.
Upon receiving an appeal, an appeal committee of at least three
department of education members shall be appointed by the
commissioner to review the report and to consider the information
provided by the local education agency, the complainant, or others.
The appeal process, including any hearing conducted by the
appeal committee, shall be completed within 15 days from the date
of receipt of the notice of appeal, and a decision shall be rendered
within five days after the appeal process is completed unless the
appeal committee determines that exceptional circumstances exist
with respect to the particular complaint. In this event, the decision
shall be rendered as soon as possible by the appeal committee.
(2) If an appeal committee affirms a compliance report that
requires corrective action by an agency, that agency shall initiate
the required corrective action immediately. If, after five days, no
required corrective action has been initiated, the agency shall be
notified of the action that will be taken to assure compliance as
determined by the department. This action may include any of the
following:
(A) The issuance of an accreditation deficiency
advisement;
(B) the withholding of state or federal funds otherwise
available to the agency;
(C) the award of monetary reimbursement to the complainant;
or
(D) any combination of the actions specified in paragraph

(H(2)
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KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT

FILED AGAINST

PUBLIC SCHOOL, USD #____
ON JULY 9, 2018

DATE OF REPORT: AUGUST 7, 2018

This report is in response to a complaint filed with our office by on behalf
of her son, . will be referred to as “the student” in the remainder of this
report. Ms. will be referred to as “the parent.”

Investigation of Complaint

Diana Durkin, Complaint Investigator, spoke by telephone with H, Director of the
Learning Cooperative for , onJuly 17, 26 and 31, 2018. The investigator
also spoke by telephone with the parent on July 20 and 30, 2018.

In completing this investigation, the complaint investigator reviewed the following
material:

e Multidisciplinary Team Report dated May 8, 2018

e Letter dated May 8, 2018 from the parent to the Superintendent and building
principal

e Email correspondence covering the period of May 8-10, 2018 between the
parent and district/Cooperative staff regarding the parent’s request for an
Independent Educational Evaluation (IEE)

e USD#  Guidelines for Independent Educational Evaluation

e Listings of Kansas Association of School Psychologists from the Northeast
and Central regions of the state

e Email correspondence covering the period of May 10 — May 16, 2018
regarding individuals qualified to conduct the IEE requested by the parent

e Correspondence dated May 16, 2018 from the parent to the Director of
Special Education requesting that a specific individual be designated to
conduct the IEE

e Email correspondence covering the period of May 16 — June 12, 2018
between the parent ad the Director of Special Education regarding the IEE

e Letter dated May 18, 2018 from the parent to the Director of Special
Education

e Letter dated May 24, 2018 from the parent to the Director of Special
Education

e Email dated June 4, 2018 from the parent to the Superintendent

e Curriculum Vitae for the IEE evaluator identified by the parent



Background Information

This investigation involves an 8-year-old boy who was enrolled in the 2" grade at
the time of his initial evaluation for special education. The student has a younger
brother who has been evaluated and is currently receiving special education
services.

According to the parent, she referred the student for evaluation to determine
whether he needed any accommodations, assistive technology, or classroom
supports in order to be more successful in school. By report of the parent, the
student has become increasingly frustrated over his struggles to read. The
parent states that the student believes that his peers are mastering reading skills
at a far more rapid pace than he. The parent also states that the student has had
problems with spelling, math, and writing and “is barely making (academic)
benchmarks.”

Issues
In her complaint, the parent raises the following issue:
The student was denied the ability to select an independent professional to
perform an Independent Educational Evaluation. Instead, the LEA sent a list
(of School Psychologists) from which the parent was required to choose,
and established a 100-mile radius limitation on the list from which the parent
was to select.

Applicable Requlations

After an initial evaluation is completed, if the parents disagree with the school's
evaluation, they have the right to ask for an independent educational evaluation
(IEE) at public expense. “Independent educational evaluation” means an
evaluation conducted by a qualified examiner who is not employed by the district
responsible for the education of the child in question. “Public expense” means
that the district either pays for the full cost of the evaluation or ensures that the
evaluation is otherwise provided at no cost to the parent.

If the parent requests an independent educational evaluation, the district,
“without unnecessary delay,” must take one of the following actions (See K.A.R.
91-40-12):

1) Initiate a due process hearing to show that the school's evaluation was
appropriate; OR

2) Provide information to the parent about where an independent
educational evaluation can be obtained, the agency criteria (which may
include qualifications of examiners and location to obtain the evaluation);



and ensure that the evaluation is provided at public expense. However,
subparagraph (B) of this regulation adds that to conform with this
requirement, the district must either pay the full cost of the independent
educational evaluation or otherwise ensure that the evaluation is
provided at no cost to the parent; OR initiate a due process hearing to
show that the evaluation obtained (or requested) by the parent
does not meet agency criteria (emphasis added).

There are no other options available to school districts.

If a parent requests an independent educational evaluation, the district may ask
the reason for the objection to the public evaluation. However, the explanation by
the parent shall not be required, and the district shall not unreasonably delay
either providing the independent educational evaluation at public expense or
initiating a due process hearing to defend the public evaluation.

A due process hearing would determine whether the school must pay for the
independent educational evaluation. If the school’s evaluation is found to be
appropriate and the parents still want an independent educational evaluation, the
expense is the responsibility of the parents.

When an independent educational evaluation is conducted, the school must
consider the results of the independent educational evaluation in decisions made
with respect to a free appropriate public education for the child.

If an independent educational evaluation is provided at public expense, the
criteria under which the evaluation is obtained must be the same as the criteria
that the school uses when it initiates an evaluation. The State of Kansas, at
K.A.R. 91-40-12, established that these criteria may include the location of the
evaluation and the qualifications of the examiner but shall not impose other
conditions or timelines for obtaining the evaluation. The credentials of the
independent evaluator or evaluators must be comparable to the school's
evaluators. The criteria for the IEE adopted by a district shall be the same as the
criteria that the agency uses when it conducts an evaluation, to the extent that
those criteria are consistent with the parents’ right to obtain an independent
educational evaluation.

The district may set reasonable limitations on the costs for which it will be
responsible but may have to exceed those costs if necessary to ensure that the
independent educational evaluation meets the child’s unique needs.

A parent is entitled to only one independent education evaluation at public
expense each time the public agency conducts an evaluation with which the
parent disagrees (34 C.F.R. 300.502(b)(5)).

If the parent obtains an independent educational evaluation at public expense or



provides the district with an evaluation obtained at private expense, the school
shall consider the results of the evaluation, if it meets the school’s criteria, in any
decision made with respect to the provision of a free appropriate public education
(FAPE) to the child.

OSEP Letters

The Office of Special Education Programs (OSEP) has provided guidance in the
form of letters regarding a variety of special education issues. Three OSEP
letters offer insight into the IEE process:

Letter to Petska

In Letter to Petska (35 IDELR 191, 2001), OSEP opined that a district’s rule
prohibiting IEE examiners from associating with private schools or advocacy
groups was unrelated to the examiner’s ability to conduct an educational
evaluation, and may undermine the parent’s ability to obtain an independent
evaluation. A requirement that the examiner must have "recent and extensive
experience in the public schools"” was too narrow and was also unrelated to their
ability to conduct an educational evaluation. OSEP noted that district policies
obligating prospective IEE examiners to be licensed, or eligible for licensure, by
the state Department of Public Instruction in their appropriate field might make it
impossible for a public agency to assess a student in all areas of suspected
disability. As an example, it observed that children suspected of a disability may
require evaluations performed by clinical psychologists, who would not meet the
standards of the policies because their professional licenses might be issued by
an agency other than the Department of Public Instruction.

In addition, OSEP noted that the school district must ensure that under 34 C.F.R.
300.502 (b)(2), an IEE is provided at public expense unless the district
demonstrates in a due process hearing that the parent's IEE did not meet the
district's criteria, including criteria related to location if a district establishes
criteria that restrict parents in terms of the geographic area where they may
obtain an IEE.

Letter to Parker

In Letter to Parker (41 IDELR 155, 2004), OSEP explained that a parent has the
final choice of the evaluator to conduct an independent educational evaluation,
but a public agency may publish a list of names and addresses of evaluators
meeting its criteria, including reasonable cost factors. The parent, however, is not
limited to the listed evaluators. Additionally, the parent must "have the
opportunity to demonstrate the unique circumstances justify the selection of an
evaluator that does not meet agency criteria." If the parent uses an evaluator
that does not meet the agency's criteria, the agency may seek due process to
demonstrate the parent's evaluation did not meet its criteria for IEEs or there was
no justification for selecting an evaluator that did not meet the criteria. OSEP



explained that a district "must set criteria under which an IEE can be obtained at
public expense, including the location of the evaluation and the qualifications of
the examiner, which must be the same as the criteria the public agency uses
when it initiates an evaluation, to the extent those criteria are consistent with
the parent's right to an IEE (emphasis added).” Other than establishing such
criteria, the agency may not "impose conditions or timelines related to a parent
obtaining an IEE at public expense."

Letter to Young

In Letter to Young (39 IDELR 98, 2003), OSEP was asked to clarify whether a
district must pay for an IEE and if it is permissible for it to have a printed list of
gualified IEE examiners from which parents must choose. OSEP explained a
district is required to pay for an IEE if it is unable to show that the district’s
evaluation was appropriate. Additionally, it noted that there is nothing in the
regulations prohibiting an LEA from providing parents with a list of qualified
examiners. If, however, a district or LEA wishes to limit parents to using
examiners from a list, the list must be exhaustive; that is, all qualified examiners
in a geographic location must be included. In addition, a parent may use an
examiner not on a list if a child's unique needs establish that no one on the list is
gualified.

Specifics of the Case

The student was referred for an initial special education evaluation by the parent
in the Spring of 2018 following a parent-initiated private screening of the student
by staff at the Fundamental Learning Center in Wichita. According to the parent,
that screening indicated that the student demonstrated characteristics often
associated with students with dyslexia.

The student was assessed by a district School Psychologist using the Wechsler
Intelligence Scale for Children on April 23, 2018; on May 7, 2018, the
psychologist administered the Wide Range Achievement Test — 51 Edition to the
student.

On May 8, 2018, the district convened a Multidisciplinary Team meeting. The
building principal, School Psychologist, general education teacher, a special
education teacher, and the parent were in attendance. The team developed a
summative report which stated that while the results of data sources showed
evidence that the student was an individual with an exceptionality, there was no
evidence of a severe discrepancy between the performance of the student and
that of his peers and no evidence of a severe discrepancy between the student’s
ability and performance in areas of concern. Therefore, the team did not
consider the student to be in need of special education services. The parent
signed the report but indicated she was not in agreement with the findings.



The parent sent a letter to the district superintendent and to the building principal
on May 8, 2018 stating that she disagreed with aspects of the multidisciplinary
team report. Specifically, she noted the following:

« Portions of the team report had been completed by the School Psychologist
prior to the meeting and without discussion or input from parents or other
team members.

e The team “indicated that (the student) may have some writing difficulties
and yet this was not evaluated with a formal test.”

e “There is a greater scatter than two standard deviations between verbal
comprehension (111 SS) and processing speed (77 SS). This indicates a
potential conflict with the 1Q score.”

e “The evidence of the test results indicate more in-depth testing should have
been done by the evaluating party.”

e “...phonological testing (beyond AIMSWEB) should have been
completed...”

o ‘It appears the testing is incomplete and badly interpreted.”

e “Athorough and accurate test is necessary to determine (the student’s)
education needs and eligibility.”

In her letter, the parent requested an Independent Education Evaluation at the
expense of the district.

The former director of the Cooperative sent an email to the parent on May 9, 2018
stating that “within a reasonable time frame, (the Cooperative) would provide her
with a list of professionals qualified to perform the IEE.” In the email, the former
director also attached a copy of the “Guidelines for Independent Educational
Evaluations Conducted at ( ) Expense.”

The parent responded to the former director via email on May 9, 2018 stating that
she “would like to use Dr. Brian Stone from Wichita Ks.”

The former director sent an email to the parent on May 10, 2018 stating, “If you
choose to have the IEE performed by a professional outside the (Cooperative’s) list
of professionals qualified to perform the IEE, the criteria specified in paragraph 5 of
the Guidelines for Independent Educational Evaluations Conducted at
(Cooperative) Expense will apply.”

On May 16, 2018, the former director sent an email to the parent which included an
attached list of “professionals qualified to perform the IEE and who otherwise meet
(Cooperative) criteria.” According to the email, “the Independent Evaluators List is
provided by the Kansas Association of School Psychologists (KASP).”

According to the former director's May 16™ email, “(the 9) evaluators highlighted in
yellow in the attachment live not more than 100 miles from the (Cooperative) office
in . If you choose any of the listed professionals, the (Cooperative)




will undertake arrangements for the IEE, including contracting with the evaluator,
verifying compliance with criteria, and performing payment...If you choose to have
the IEE performed by a professional outside the (Cooperative) approved list, the
criteria specified in paragraph 5 of the Guidelines for Independent Educational
Evaluations...will apply.”

Paragraph 5 of the guidelines reads as follows:

“5. When an IEE is funded by the (Cooperative), the criteria under which
the evaluation is obtained must be the same as the criteria that (the
Cooperative) uses when it initiates an evaluation itself. 34.C.F.R.
300.502(e). The following criteria shall be applied to parent-requested IEEs
performed at (Cooperative) expense.

a) (The Cooperative) limits the travel distance to obtain an IEE to the
general geographic area (not more than 100 miles from (the
Cooperative) where (the Cooperative) obtains its evaluations;

b) (The Cooperative) will only pay a reasonably comparable rate of IEEs
(but not more than 50% above the average cost of comparable
(Cooperative) initiated evaluations);

c) The gqualifications of the evaluators chosen to perform IEEs must
comport with the qualifications required of evaluators chosen by (the
Cooperative) for (Cooperative) initiated evaluations, in accordance
with applicable Federal regulations, state laws, and state regulations.

0 A current Kansas Licensure required for a school psychologist
0 At least 3 years of experience in a school setting.

d) IEE Criteria: (The Cooperative) requires that IEEs use a variety of
assessment tools and strategies that are technically sound
instruments to gather relevant functional, developmental, and
academic information about the child, including information provided
by the parent, that may assist in determining whether the child has a
disability under the IDEA, and the content of the child’s IEP, including
information related to enabling the child to be involved in and
progress in the general education curriculum (or for a preschool child
to participate in appropriate activities).”

Paragraph 6 of the guidelines states, “If a parent obtains an IEE that does not
comply with the above criteria, (the Cooperative) may refuse to reimburse the
parent for the costs of the IEE. This result may be avoided if the parent contacts
(the Cooperative) prior to obtaining an IEE, and allows (the Cooperative) to
undertake the necessary arrangements to perform the IEE in accordance with
these criteria.”



According to Paragraph 7 of the guidelines, “(The Cooperative) will fund an IEE
that does not comply with the criteria set forth above only if the parent
demonstrates that extraordinary or unique circumstances are present to warrant a
departure from (Cooperative) criteria. (The Cooperative) shall make a decision in
such situations on a case-by-case basis, in light of the child’s existing evaluation
data and other relevant information.”

The parent sent a letter to the former director of the Cooperative on May 16, 2018
stating the following:

“I would like to see Dr. Brian Stone, an independent Licensed Psychologist
in Wichita, Kansas. He is not affiliated with any school district, and is highly
qualified, especially in evaluating students with functional reading issues like
(the student). He is slightly outside of the 100-mile restriction, but | would
be driving (the student) to the testing, so | am hoping that an exception can
be made.”

On May 18, 2018, the former director sent an email to the parent asking whether
the individual identified by the parent held a current Kansas license as a School
Psychologist and whether he had at least 3 years of experience in a school setting.
The former director stated that the Cooperative would not fund an IEE that did not
comply with criteria specified in the guidelines unless the parent could demonstrate
that “extraordinary or unigue circumstances are present to warrant a departure
from (the Cooperative’s) criteria.”

The parent sent a letter to the former director on May 18, 2018 providing additional
information regarding her IEE request and stating her reasons for requesting that
the IEE be conducted by the licensed psychologist she had identified in previous
correspondence. The parent noted the following:

e An initial evaluation should be “full and individual” and focused on the child
who is being evaluated.

e The evaluation should utilize a “variety of assessment tools and
strategies...including information provided by the parent.”

e “All areas” of the student’s functioning should be examined.

e The evaluation should be “sufficiently comprehensive to identify all of the
child’s special education and related services needs.”

e Eligibility decisions should not be based upon the results of a single
procedure.

e A variety of approaches (“observations, interviews, tests, curriculum-based
assessment, and so on”) and a variety of sources (“parents, teachers,
specialists, child”) should be utilized in the evaluation.

e Assessments “must include those that are tailored to assess specific areas
of educational need...not merely those that are designed to provide a
single cognitive quotient.”



The parent stated that the evaluation conducted by the district’'s School
Psychologist consisted only of the WISC-5 to assess cognitive skills and the
WRAT-5 to assess functional abilities. The parent asserted that the 34-point
variance between the subscales of the WISC-5 was not adequately addressed in
the evaluation and that despite the significant scatter among subscales, the Full
Scale score was used by the team to determine the student’s eligibility for special
education.

The parent further asserted the following reasons for asking for the IEE by the
Wichita licensed psychologist:

e The district did not consider the results of an outside evaluation previously
obtained by the parent.

e Parental input was not a part of the evaluation.

e No phonological assessment was conducted.

¢ No classroom data, no teacher input, no general education interventions,
and no observations were included in the assessment.

e Eligibility was determined by the district prior to the team meeting.

The parent asserted that the licensed psychologist she had identified is an expert
in evaluating children who display issues similar to those seen in her son and
stated that she had no reason to believe that the psychologists on the list provided
by the Cooperative were “any better prepared to assess (the student)” than was
the School Psychologist who had conducted the district’s initial evaluation.

The parent also stated in the May 16™ letter that she was not asking the district to
provide transportation for the IEE and therefore requested that the 100-mile limit
be set aside since there were “no similarly qualified specialists within that radius.”

On May 24, 2018, the former director of the Cooperative sent an email to the
parent stating “the criteria under which the independent education evaluation is
obtained must be the same as the criteria that the school uses when it initiates an
evaluation. A current Kansas Licensure is required for a school psychologist to
perform (Cooperative) initiated evaluation, in accordance with applicable Federal
regulations, state laws, and state regulations. It is my understanding that (the
licensed psychologist recommended by the parent) does not have current Kansas
Licensure required for a school psychologist. If (the licensed psychologist) does
maintain a school psychologist credential, please provide his licensure number and
let me know how many IEE’s he has completed using the Kansas Eligibility
requirements in the past year and we will consider your request.”

The parent responded with a letter to the former director on May 24, 2018, stating
“a school district cannot impose different standards for professionals conducting an
IEE than it uses for its own staff.” The parent asserted that the licensed
psychologist held a PhD in Licensed Psychology, was licensed by the Kansas



Behavioral Sciences Regulatory Board, had been practicing in the area for over 15
years, and was “more highly qualified than most school psychologists.” The
parent wrote that Kansas regulations stated that the criteria for IEE providers
established by the Cooperative should not “impose other conditions for obtaining
(an IEE)” that were not required of district staff — in this case an accounting of the
number of IEEs conducted by the licensed psychologist during the previous year.
The parent provided the former director a Curriculum Vitae for the licensed
psychologist.

Parent’s Position

The parent contends that the district has violated her right to an IEE of the student
by refusing to allow reimbursement for an IEE conducted by an evaluator of her
choosing and has unfairly restricted her options by mandating that the IEE be
conducted by one of nine currently licensed School Psychologist identified by the
district. The parent further objects to the requirements by the Cooperative that the
evaluator must reside within 100 miles of the district, must have 3 years’
experience in the public-school setting and must have conducted a number of IEEs
using Kansas special education eligibility standards during the past year.

The parent asserts that the initial evaluation conducted by a School Psychologist
employed by the district was inadequate. The parent states that she has no
assurance that another similarly trained individual will be able to provide a quality
assessment. Additionally, the parent feels that there is a likelihood of bias if
another School Psychologist is asked to conduct an IEE that challenges the work
of a colleague.

It is the position of the parent that the 100-mile limit with regard to the location of
the IEE is arbitrary and is particularly onerous for a student who resides in a rural
area where the number of individuals qualified to conduct an IEE is limited. The
parent asserts that Wichita is just outside the 100-mile limit and further contends
that the restriction is unnecessarily burdensome since the parent is not requesting
reimbursement for transporting the student for the purpose of the IEE.

District’s Position

It is the position of the district/Cooperative that the parent has not been denied her
right to an IEE. The district/Cooperative insists that it has complied with all state
requirements with regard to an IEE for this student by establishing guidelines for
that IEE which include the qualifications of the evaluator and the location of the
evaluation. The district/Cooperative asserts that because the initial evaluation was
conducted by a School Psychologist, another School Psychologist — and only
another School Psychologist — is fully qualified to conduct this IEE. The
district/Cooperative contends that it is essential that the individual conducting the
IEE be familiar with the requirements regarding eligibility for special education
services in a public-school setting and believes that only a School Psychologist
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with at least three years of experience in the school setting will have the necessary
understanding of these requirements.

Findings

The parent made her original request for an IEE on May 8, 2018, immediately
following the multidisciplinary team meeting held by the district on that same
date. On May 9, 2018, the parent specifically requested that a licensed
Psychologist of her choosing conduct the IEE. The district/Cooperative
responded on May 10, 2018 by providing the parent with guidelines for the
administration of an IEE, and on May 16, 2018 the former director of the
Cooperative sent the parent a list of 9 School Psychologists identified as meeting
the criteria established by the district for IEE evaluators. On May 16, 2018, the
parent reasserted her desire to have the IEE conducted by an evaluator of her
choosing.

At the time of the writing of this report, nearly 12 weeks have passed since the
parent’s initial request on May 8, 2018 for an IEE using an evaluator of her
choosing. During that period, the district/Cooperative has failed to provide any
closure on the parent’s request. As indicated on page 3 of this report, the
applicable regulations require that when a parent requests an independent
educational evaluation, the district/Cooperative has only two options: (a) provide
the independent educational evaluation at no cost; or (b) initiate a due process
hearing to either show its evaluation is appropriate or to show that the requested
evaluation does not meet agency requirements. Instead, the district/Cooperative
has neither agreed to the parent’s request nor filed for a due process hearing to
assert that the evaluation requested by the parent does not meet
district/Cooperative criteria or that the initial evaluation was appropriate. The
district/Cooperative’s failure to take one of these required specific actions on the
parent’s request creates an “unnecessary delay,” and under these circumstances
a violation of special education laws and regulations is substantiated.

Additional Comments

The investigator will defer to the decisions of a hearing officer regarding the
district/Cooperative IEE criteria — should the district/Cooperative opt to request a
hearing rather than moving ahead to provide an IEE at district expense using the
parent’s requested evaluator. However, the investigator does make the following
observations regarding the district/Cooperative criteria:

Provisions in the law regarding Independent Educational Evaluations are
designed to provide parents with the opportunity — within reasonable limits — to
select an evaluator of their own choosing from outside the school district. In the
opinion of the investigator, key aspects of the laws and regulations associated
with a parent’s right to an IEE are murky at best. On the one hand, districts are
told that they may establish the criteria under which an IEE is obtained so long as
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that criteria is the same as “the criteria that the school uses when it initiates an
evaluation.” The Kansas State Board of Education regulation, at K.A.R. 91-40-
12, establishes that these criteria may include the “location” of the evaluation and
the “qualifications” of the examiner. However, the criteria set by the district —
including any established location — must be (per Letter to Parker) “consistent
with the parent's right to an IEE” and should not substantially limit the parent’s
access to an IEE.

No specific guidelines are provided by special education laws and regulations
regarding location. In the case at hand, the district/Cooperative established 100
miles as the maximum distance from the Cooperative that an IEE could be
conducted. The office of the evaluator preferred by the parent is located about
140 miles from the Cooperative, and the parent has notified the district that she
would be providing transportation for her son to that location. A hearing officer
would determine whether the 100-mile limitation established by the
district/Cooperative is unnecessarily restrictive.

The IEE Guidelines provided to the parent stated that the IEE must be conducted
by a School Psychologist and only by a School Psychologist who holds current
licensure with the State. In Letter to Petska, OSEP has stated that district
policies obligating prospective IEE examiners to be licensed, or eligible for
licensure, by the state Department of Public Instruction in their appropriate field
might make it impossible for a public agency to assess a student in all areas of
suspected disability.

The evaluator requested by the parent does not hold current licensure with
Kansas as a School Psychologist but is a Kansas Doctoral Level Licensed
Psychologist. He has worked as a School Psychologist in both Kansas and Utah
and holds an ED Masters in School Psychology and a PhD in School
Psychology. He has 4 years of experience working as a School Psychologist
and has more than 10 years of experience at the university level in the areas of
statistics, assessment, and School Psychology. He is currently in private
practice and offices at the Fundamental Learning Center in Wichita, a company
that is focused on the identification and instruction of individuals with learning
disorders such as dyslexia, dysgraphia, AD/HD, dyscalculia and nonverbal
learning disorder.

According to the district/Cooperative, School Psychologists are involved in every
initial evaluation in the district, but other specialists (Speech/Language
Pathologists, Reading Specialists, Special Education teachers, etc.) are also
involved where expertise is required to assess need. In the case at hand, all
testing was done by a School Psychologist, but by restricting the administrators
of an IEE to only School Psychologists, the district appears to be unduly
restricting the parent’s IEE options.
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IEE Guidelines established by the district/Cooperative require that the evaluator
chosen to perform an IEE at district expense must have at least three years of
experience in a school setting. While the evaluator chosen by the parent meets
this standard, OSEP, in Letter to Petska, states that any requirement that the
examiners must have "recent and extensive experience in the public schools" is
too narrow and unrelated to an evaluator’s ability to conduct an educational
evaluation. The district/Cooperative stipulates that there are no restrictions
within the district prohibiting a newly-hired School Psychologist with less than 3
years of experience in the school setting from conducting an initial evaluation.
Therefore, the district/Cooperative has established a higher standard for an IEE
evaluator than it is requiring of its own employees.

Finally, districts are not mandated to provide a list of qualified IEE examiners, but
laws and regulations state that a district may do so. According to Letter to
Young, however, if a district or LEA wishes to limit parents to using examiners
from a list, the list must be “exhaustive;” that is, all qualified examiners in a
geographic location must be included. In this case, the parents were given a
portion of a list of School Psychologists developed by the Kansas Association of
School Psychologist (KASP). That list included only School Psychologists who
are members of KASP and who have indicated a willingness to administer an
IEE. School Psychologists who are not members of KASP are not included on
the list. Additionally, KASP divides the state of Kansas into 4 regions — Western,
Central, Northeast, and Southeast. The list provided to the parent by the
district/Cooperative included only the Central and Northeast Regions although
the Western Region lies within 100 miles of the district. Not only is the list
provided by the district/Cooperative restricted to School Psychologists (contrary
to Letter to Petska) and therefore not “exhaustive” as Letter to Young has
indicated it must be, but the list also fails in even providing an “exhaustive” listing
of School Psychologists.

Corrective Action

Information gathered in the course of this investigation has substantiated
noncompliance with special education laws and regulations. Specifically, a
violation has been substantiated with regard to K.A.R. 91-40-12 which requires a
district to without unnecessary delay either provide a parent requested IEE at
district expense OR to initiate a due process hearing to show that the evaluation
requested by the parent does not meet agency criteria.

Therefore, USD #___ and the Learning Cooperative of ( ) are
directed to take the following actions:

1) Submit, within 20 days of the receipt of this report, a written statement of
assurance to Special Education and Title Services stating that it will
comply with K.A.R. 91-40-12 by either providing a parent-requested IEE at
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district expense without unnecessary delay OR by requesting a Due
Process hearing to contest that request.

Within 5 calendar days of the receipt of this report, provide to this parent
written notice that the district is either:

a. Agreeing to provide an IEE of the student at district expense using
the evaluator previously identified by the parent, OR

b. Requesting a Due Process Hearing to contest the requested IEE.

2) Within 5 calendar days of the receipt of this report, provide to Special
Education and Title Services a copy of the written notice to this parent
referenced above in Item 1).

Further, USD #___ and shall, within 10 calendar days of the date of this
report, submit to Special Education and Title Services one of the following:

a) A statement verifying acceptance of the corrective action or actions
specified in this report;

b) a written request for an extension of time within which to complete one or
more of the corrective actions specified in the report together with
justification for the request; or

c) a written notice of appeal. Any such appeal shall be in accordance with
K.A.R. 91-40-51 (c).

Right to Appeal

Either party may appeal the findings in this report by filing a written notice of
appeal with the State Commissioner of Education, Special Education and Title
Services, Landon State Office Building, 900 SW Jackson Street, Suite 620,
Topeka, Kansas 66612-1212 within 10 calendar days from the date the final
report was sent. For further description of the appeals process, see Kansas
Administrative Regulations 91-40-51 (f), which is attached to this report.

Diana Durkin, Complaint Investigator

(f) Appeals.

14



(1) Any agency or complainant may appeal any of the

findings or conclusions of a compliance report prepared by the
special education section of the department by filing a written
notice of appeal with the state commissioner of education.
Each notice shall be filed within 10 days from the date of the
report. Each notice shall provide a detailed statement of the
basis for alleging that the report is incorrect.
Upon receiving an appeal, an appeal committee of at least
three department of education members shall be appointed
by the commissioner to review the report and to consider the
information provided by the local education agency, the
complainant, or others. The appeal process, including any
hearing conducted by the appeal committee, shall be
completed within 15 days from the date of receipt of the notice
of appeal, and a decision shall be rendered within five days
after the appeal process is completed unless the appeal
committee determines that exceptional circumstances exist
with respect to the particular complaint. In this event, the
decision shall be rendered as soon as possible by the appeal
committee.

(2) If an appeal committee affirms a compliance report that
requires corrective action by an agency, that agency shall

initiate the required corrective action immediately. If, after five

15



days, no required corrective action has been initiated, the
agency shall be notified of the action that will be taken to
assure compliance as determined by the department. This
action may include any of the following:

(A) The issuance of an accreditation deficiency advisement;

(B) the withholding of state or federal funds otherwise
available to the agency;

(C) the award of monetary reimbursement to the
complainant; or

(D) any combination of the actions specified in paragraph

(f(2).
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KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #____
ON SEPTEMBER 14, 2018

DATE OF REPORT: OCTOBER 13, 2018

This report is in response to a complaint filed with our office by , mother,
on behalf of her son, . In the remainder of this report, will be
referred to as “the student” and will be referred to as “the parent.”

The complaint was sent to the Department on September 11, 2018 and received by
USD#  on September 14, 2018. The Kansas Department of Education allows
for a 30 day timeline to investigate the child complaint which ends on October 14,
2018.

Investigation of Complaint

Nancy Thomas, Complaint Investigator, interviewed USD #____ staff by telephone
on October 2, 2018. USD #___ made the following staff persons available as
part of the investigation process:

m J, Director of Special Education

m B, Assistant Director of Special Education

m JY, School Psychologist

m BY, High School Principal

The Complaint Investigator also interviewed the parent by telephone on October
2, 2018 as part of the investigation process. In addition, the Complaint
Investigator interviewed V S, K-12 Independent Study Program Representative
by telephone on October 2, 2018.

In completing this investigation, the Complaint Investigator reviewed the following
material:
m Email correspondence between Mr. Y and the parent dated June 26, 27,
and 28, 2017
m Email correspondence from the parent to Mr. Y dated January 25, 2018
m Email correspondence between Mr. Y and the parent dated August 27,
2018



Email from Mr. Y to the parent dated August 28, 2018

Email from Mr. Y to the parent dated September 4, 2018

Meeting Notes from the September 7, 2018 meeting written by Mr. J
Historical Grades for the student for grades for the 2015-16, 2016-17, and
2017-18 school years

Copy of the homeschooling proposal for the student dated May 19, 2015
Clay Center Community Center High School Graduation Credits
Worksheet for the student showing credits earned and credits needed
USD #  School Board Policy JBA — Part-time Attendance, Policy JBC —
Enrollment, and Policy IIBGB — On-line Learning Opportunities

Letter to the parent from Mr. J dated October 5, 2018

Individualized Education Program (IEP) for the student dated April 17,
2018

IEP for the student dated April 27, 2017

Copy of the K-12 Independent Study Program summary report of courses
and mastery levels for 2015-16 school year

Copy of the K-12 Independent Study Program summary report of courses
and mastery levels for 2016-17 school year

Copy of the K-12 Independent Study Program summary report of courses
and mastery levels for 2017-18 school year

Copy of K-12 Independent Study Program Attendance Record of the
student for October 3, 2018

Letter written by Mr. J to the Complaint Investigator dated September 24,
2018

Email correspondence dated October 2, 2018 from V S, Enrollment
Consultant for K-12 Independent Study Program

Background Information

This investigation involves a 17 year-old young man who is eligible for special
education services under the category of intellectual disability. He is currently
enrolled part-time in the 12t grade at Clay Center Community High School
(CCCH)inUSD #____ during the 2018-19 school year. Records indicate the
student also attended CCCH as a part-time student during the 2015-16
(freshman), 2016-17 (sophomore), and 2017-18 (junior) school years. The
student is homeschooled by the parent for academic course work.

Issues



The complainant raised one issue which was investigated. It is noted the
Individuals with Disabilities Education Act (IDEA) allows child complaint
investigations to cover a 12 month period from the date of the complaint. While
information outside the 12 month timeframe was considered during the
investigation, the allegation in this complaint only covers the time period
beginning September 14, 2017 through the present time.

ISSUE ONE: The USD #___, in violation of state and federal regulations
implementing the individuals with Disabilities Education Act (IDEA), failed
to implement the student’s IEP by not awarding credit for the online K-12
courses completed by the student.

Findings:

The parent reports that USD # _ refuses to accept the on-line academic course
work completed by the student in the homebound setting for academic credit
towards graduation requirements. The parent believes the plan for recognizing
the homeschool coursework for credit was originally discussed at the IEP
meeting held on May 19, 2015 and the team determined that academic course
work would be provided by the parent through homebound instruction using a
commercial on-line program with elective credits being earned at CCCH. The
parent stated this plan was discussed at every IEP meeting and included in the
IEPs for the student’s freshman (2015-16), sophomore (2016-17), junior (2017-
18) and senior (2018-19) year in high school. The parent indicated the school is
now planning to provide the student with a certificate of attendance rather than a
high school diploma because they refuse to accept his academic coursework for
the past three school years as was required by the student’s IEPs.

Documentation and interviews found there were two IEPs in effect for the student
during the past 12 months. The first IEP in effect was developed on April 27,
2017 and the second IEP was developed on April 17, 2018. The parent was in
attendance at both meetings.

Both IEPs show a projected graduation date of May 2019 and included the same
post-secondary transition goals for employment, education/training, and
independent living. Both IEPs included transition services for instruction noting
that “The student will be taking the majority of his classes at home through Commercial K-12
online learning for his academic requirements. He is in regular ed elective classes with para
support.” Both IEPs included a course of study with a Transition Note stating that
“The student’s mother plans to keep him home for his core academic classes through Commercial



K-12 on-line. So much of the courses outlined above will not apply to him. They are outlined as a
possibility should he return to our school full-time.” The anticipated services to be
provided for both IEPs state that “Regular education classes and services will be provided
primarily through Commercial K-12 on-line / home.”

The parent reported and documentation showed that a home school proposal
was discussed with USD # ___ staff on May 19, 2015. This proposal includes a
statement that “The student will receive full credit based on the grading standards from K-12
and feedback for qualified professionals . . . specifically . . . Sylvan Learning Center. Unified
School District __ will accept these K-12 credits to earn his diploma.”

Interviews and documentation found that USD # _ has a school board policy for
transferring credits. If the credits are from an accredited school, full credit will be
given; if the credits are from a non-accredited school, the principal, after
consultation with parents and guidance personnel shall determine grade
placement.

Interviews and documentation show the student currently has been awarded 12.5
credits toward the 25 credits required for graduation. Of the credits awarded, 12
are from successfully completing the elective credits during the 2015-16, the
2016-17, and the 2017-18 school years. The 0.5 credit is a Health credit
awarded through coursework at Sylvan Learning Center.

Mr. Y sent an email on June 26, 2017 requesting the parent obtain an official
transcript from K-12 so that credit for the on-line classes the student had
completed could be awarded. The parent replied via email on June 27, 2017
indicating that the student was enrolled in the private K-12 program not the public
K-12 program. The parent explained that the private K-12 program did not issue
transcripts because the parent had done the instruction with the student.

On January 25, 2018, the parent emailed Mr. Y and indicated that she had
contacted K-12 “to see if they issued any sort of diploma and they said NO. We do not do the
teaching you do. So my transcripts plus the numerous boxes in my basement is what constitutes
his academics.” The parent again noted that the student was enrolled in the
independent study of K-12 not the K-12 free tuition program.

Mr. Y sent an email to the parent on August 28, 2018 stating “You are correct in the
fact that | did say we would accept K-12 credits. The state will not allow me to issue a diploma
without having a licensed / certified transcript . . . Please understand that | cannot issue a diploma
without licensed transcripts.”



Documentation and interviews found a meeting was held on September 7, 2018
with Mr.Y, Mr.J, the parent, and a representative from Sylvan Learning in
attendance. At this meeting, USD # ___ staff acknowledged the district would
accept K-12 credits but indicated that they had not received any official transcript
or grades from the actual K-12 system. Mr. Y reiterated that proper
documentation was required in order to award credit and give a CCCHS diploma.

The parent reported that she provided USD #___ with copies of the student’s
attendance records as well as copies of the K-12 Independent Study Program
summary reports of courses and mastery levels for 2015-16, 2016-17, and 2017-
18 school years per the information provided by K-12 in January 2018.

Federal regulations, at 34 C.F.R. 300.320(b), require school districts to include
postsecondary goals related to training, education, employment, and, where
appropriate, independent living skills in the IEP of students who are age 16 or
greater. The IEP is also required to include a description of the transition
services, including a course of study, needed to assist the child in reaching those
goals.

Federal regulations, at 34 C.F.R. 300.101, require school districts to make a free
appropriate public education available to all children residing within the district.
34 C.F.R. 300.17 defines the term "free appropriate public education,” in part, as
providing special education and related services in conformity with the IEP.

It is important to note that the IDEA does not include any requirements or
guidance associated with the awarding of credits toward graduation requirements
by local educational agencies (school districts such as USD #___ ) or the state
education agency (state departments of education such as the Kansas
Department of Education).

In this case, it appears that the IEPs developed for the student during the past 12
months did include postsecondary goals related to training, education,
employment, and independent living skills. The student’s IEPs for this period
also included a description of the transition services, including a course of study.

Documentation and interviews found the IEPs in effect during the past 12 months
both included a statement that academic instruction was being provided by the
parent through a commercial K-12 on-line program. USD #_ __ staff
acknowledged that the district would accept K-12 credits towards the student’s
graduation credits with appropriate documentation meeting the state and school


https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=2c9f3f4e54c3499633b174749f739e85&term_occur=1&term_src=Title:34:Subtitle:B:Chapter:III:Part:300:Subpart:D:Subjgrp:58:300.320
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=2c9f3f4e54c3499633b174749f739e85&term_occur=1&term_src=Title:34:Subtitle:B:Chapter:III:Part:300:Subpart:D:Subjgrp:58:300.320
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=2c9f3f4e54c3499633b174749f739e85&term_occur=1&term_src=Title:34:Subtitle:B:Chapter:III:Part:300:Subpart:D:Subjgrp:58:300.320

board requirements. In fact, documentation shows USD # ___ had previously
accepted the 0.5 Health credit from coursework the student completed at Sylvan
Learning Center.

Based on the foregoing, the allegation of a violation of special education laws
and regulations related to noncompliance with the requirement to implementing
the student’s IEP by not awarding credit for the online K-12 courses completed
by the student is not substantiated.

It is noted that as part of the investigation, the Complaint Investigator spoke to V
S, an enrollment consultant with K-12 and learned there are two separate K-12
on-line programs. One program is taught on-line via teachers through either a
public or private school setting. Credits for these types of courses can be
transcribed through the K-12 program.

The other program is the Independent Study Program which is taught in a home
school setting by a “learning coach” who is typically the parent. The K-12
Independent Study Program provides the curriculum, structure, and
documentation of attendance and mastery levels of completed courses. The
parent is responsible for homeschooling and educating their child within state
and school board requirements.

Ms.S, explained and provided written documentation showing that each course in
the K-12 Independent Study Program consists of approximately 180 lessons with
both on-line and off-line assignments. The program tracks attendance,
completion of the course, and mastery level within the system. This information
combined with a portfolio of student work is used to document completion of the
course.

The Complaint Investigator shared this clarifying information with both the parent
and Mr.J. Subsequently, USD # __ sent a letter to the parent dated October 5,
2018 detailing the specific documentation that would be required to award credit
for the K-12 Independent Study Program coursework the student had completed.
Per Ms.S’s clarifying information, the letter indicated that the student’s
attendance records, course completion / mastery level, and portfolio of off-line
student work would need to be provided for each course in order for credit to be
awarded. Based upon this subsequent action, it appears that USD #
continues to make a good faith effort to award credit for the student’s

on-line K-12 academic coursework.

Right to Appeal



Either party may appeal the findings in this report by filing a written notice of
appeal with the State Commissioner of Education, Landon State Office Building,
900 SW Jackson Street, Suite 620,, Topeka Kansas 66612-1212, within 10
calendar days from the date the final report was sent. For further description of
the appeals process, see Kansas Administrative Regulations 91-40-51 (f), which
is attached to this report.

Nancy Thomas
Complaint Investigator



(f) Appeals.

(1) Any agency or complainant may appeal any of the findings or
conclusions of a compliance report prepared by the special education
section of the department by filing a written notice of appeal with the
state commissioner of education. Each notice shall be filed within 10
days from the date of the report. Each notice shall provide a detailed
statement of the basis for alleging that the report is incorrect.

Upon receiving an appeal, an appeal committee of at least three
department of education members shall be appointed by the
commissioner to review the report and to consider the information
provided by the local education agency, the complainant, or others.
The appeal process, including any hearing conducted by the appeal
committee, shall be completed within 15 days from the date of receipt
of the notice of appeal, and a decision shall be rendered within five
days after the appeal process is completed unless the appeal
committee determines that exceptional circumstances exist with
respect to the particular complaint. In this event, the decision shall be
rendered as soon as possible by the appeal committee.

(2) If an appeal committee affirms a compliance report that
requires corrective action by an agency, that agency shall initiate the
required corrective action immediately. If, after five days, no
required corrective action has been initiated, the agency shall be
notified of the action that will be taken to assure compliance as
determined by the department. This action may include any of the
following;:

(A) The issuance of an accreditation deficiency advisement;

(B) the withholding of state or federal funds otherwise available to
the agency;

(C) the award of monetary reimbursement to the complainant; or

(D) any combination of the actions specified in paragraph (f)(2)
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KANSAS STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION AND TITLE SERVICES

REPORT OF COMPLAINT
FILED AGAINST
UNIFIED SCHOOL DISTRICT #____
ON SEPTEMBER 24, 2018

DATE OF REPORT: OCTOBER 24, 2018

This report is in response to a complaint filed with our office by , mother, on
behalf of her son, . In the remainder of this report, will be
referred to as “the student” and will be referred to as “the parent.” The

complaint was sent to the Department on September 24, 2018. The Kansas
Department of Education allows for a 30 day timeline to investigate the child
complaint which ends on October 24, 2018.

Investigation of Complaint

Nancy Thomas, Complaint Investigator, interviewed USD #____ staff by telephone
on October 16, 2018. USD # __ made the following staff persons available as
part of the investigation process:

m S, Director of Special Education

m JS, School Psychologist

m TE, High School Special Education Teacher

The Complaint Investigator also interviewed the parent by telephone on October
15, 2018 as part of the investigation process. The parent requested and granted
permission for the Complaint Investigator to interview two additional persons who
the parent believed had information to share about the allegations. CM, family
friend and advocate, was interviewed on October 20, 2018. It is noted that Ms.
CM had first-hand knowledge of the allegations as she attended the IEP
meetings held for the student on August 23 and September 5, 2018. MZ, family
friend and special educational professional, was interviewed on October 15,
2018. It is noted that Ms. MZ did not attend any of these IEP meetings for the
student and did not have any first-hand knowledge related to the allegations.

In completing this investigation, the Complaint Investigator reviewed the following
material:



Individualized Education Program (IEP) for the student dated September
27,2017

Individualized Education Program (IEP) for the student dated September
5, 2018

Email correspondence between Travis Rogers, Principal at High
School, and the parent dated August 21, 2018, regarding a request for an
IEP team meeting for the student

Copy of Ms.CM’s handwritten notes from the August 23, 2018 IEP team
meeting

Email correspondence between Mr. Rogers, Mr.TE, and the parent dated
August 27, 28, and 29, 2018 regarding scheduling an IEP team meeting
for the student

Notice of Meeting dated August 29, 2018 scheduling an IEP team meeting
for September 5, 2018

Copy of the parent’s handwritten notes from the September 5, 2018 IEP
team meeting

Multidisciplinary Team Staffing Summary of the September 5, 2018 IEP
team meeting written by Mr. TE

Copy of Ms.CM’s handwritten notes from the September 5, 2018 IEP team
meeting

Copy of the student’s current grades for 9" grade dated September 4,
2018

Progress Report on IEP Goals dated May 22, 2018.

Excusal From Attendance at IEP Team Meetings of Required IEP Team
Members dated September 5, 2018

Copy of parent’s handwritten record regarding the Communication Book
for the dates of September 26, 27, and 28, 2018

Prior Written Notice (PWN) for Identification, Special Education and
Related Services, Educational Placement, Change in Services, Change in
Placement, and Request for Consent dated September 5, 2018

Copies of pages from the Communication Book dated September 28, and
October 1, 2, 9, and 10, 2018

Copy of narrative response to the allegations written by USD #

Email correspondence between Dr. S. and Mark Ward, Attorney at the
Kansas Department of Education, dated September 5 and 6, 2018



Background Information

This investigation involves a 14 year-old young man who is eligible for special
education services under the category of other health impairment. He is enrolled
in the 9™" grade at High School in USD # __ for the 2018-19 school year.
Records indicate the student initially began receiving special education services
at age three through early childhood special education. The student has
attended USD #____ since kindergarten and has received special education
services throughout his entire school career. The most recent evaluation of the
student was completed on August 28, 2016 and concluded the student continued
to have a disability as defined in the Individuals with Disabilities Education Act
(IDEA) and to be in need of special education services.

Issues

The complainant raised four issues which were investigated. It is noted the IDEA
allows child complaint investigations to cover a 12 month period from the date of
the complaint. The time period for this complaint includes September 24, 2017
through the present.

ISSUE ONE: The USD #___, in violation of state and federal regulations
implementing the individuals with Disabilities Education Act (IDEA), failed
to follow appropriate procedures for changing the student’s placement
during the 2018-19 school year.

Findings:

The parent reports she discussed the student’s services and placement with
USD #____ staff at the end of the student’s 8th grade school year and then again
during the summer. The parent indicated the district wanted to change the
student’s high school services and placement to a specialized functional skills
program located in a school building other than High School but that she
did not agree with this change. The parent also reported the student was in a
special education math class during 8th grade and the IEP called for the
continuation of the special education math class during 9th grade; however, the
school district scheduled the student in Algebra 1A, a regular education math
class, for 9th grade. The parent indicated that she did not agree with this change
to the IEP and requested an “emergency” IEP meeting after the school year
started on August 16, 2018 to discuss both the change in math services and the
possible placement at a different school for the specialized functional skills
program.



Interviews with both school staff and the parent found that the IEP team did meet
and discuss several options for services and placement for 9th grade at an IEP
meeting held in April, 2018. However, USD #____ staff reported that the parent
was not provided with a Prior Written Notice (PWN) proposing any changes in
services or placement following the April IEP team meeting.

Documentation and interviews noted the first day of the 2018-19 school year at
USD # _ was August 16, 2018. The IEP in place at the beginning of the 2018-
19 school year was developed on September 27, 2017 and was anticipated to be
reviewed/revised no later than September 26, 2018. The September 27, 2017
IEP indicated the anticipated services to be provided during the 2018/19 school
were “150 minutes of pull out time in the special education classroom daily (50
minutes math, 50 minutes English, 50 minutes seminar/study hour) along with
100 minutes of support in the general education classroom daily (50 minutes
science and 50 minutes social studies).”

Documentation showed the student was enrolled in the following classes for the
2018-19 school year: English 9 (special education), PE (general education),
Biology (general education with paraprofessional support), Woods (general
education), Seminar (special education), Weightlifting (general education),
Algebra IA (general education with paraprofessional support), and Study Skills
(special education).

Documentation shows the parent initially requested an IEP meeting on August
21, 2018. As a result of this request, USD #___ reported it held an “informal
meeting” of the IEP team on August 23, 2018, to discuss the student’s transition
to high school. USD # _ stated “Placement and services to assist the student
in making education progress was discussed. Special Education
Cooperative does have a functional academics program at a different location in
a different community. The team as a whole discussed the benefits of the
program. The parent made it clear at the meeting that she was not interested in
this placement. No offer was made at this time, just a conversation.”

The following persons were in attendance at this meeting: Mr. JS, School
Psychologist; Dr.S, Special Services Director; TE, Special Education Teacher;
EB, Special Education Teacher; AF, Art Teacher; CM, family friend/advocate;
and the parents of the student.



The parent made a second request for an IEP team meeting on August 27, 2018.
Documentation and interviews noted the parent and USD #____ staff
corresponded on several occasions and that an IEP team meeting was
scheduled for September 5, 2018 to discuss changes in services and placement,
develop a transition plan, and to conduct the annual IEP review.

The following persons were in attendance at this meeting: Travis Rogers,
Principal; Mr.JS, School Psychologist; Dr.S, Special Services Director; TE,
Special Teacher; EK, Science Teacher; Mr.EB, Special Education Teacher; JN,
Math Teacher; ML, Industrial Arts Teacher; CM, family friend/advocate; and the
parents of the student.

The IEP team discussed the parent’s concerns with changing the math
instruction to the general education setting. School staff reported this change in
services was because the Algebra IA class had only seven students on the class
roster, offered a slower pace, and there was no remedial or special education
math class offered at the high school. School staff also reported a 50 minute per
day class of study skills in the special education classroom was added to the
student’s schedule to assist with assignments and re-teaching concepts from the
general education academic classes. In addition, 5 minutes of transition services
on a consultative basis were added every nine weeks.

Documentation shows the parent was provided with a PWN dated September 5,
2018. The PWN described the proposed change in the student’s services as
going from a total of 150 minutes per day of special education pull out services to
130 minutes per day of special education pull out services. This changed the
student’s total specialized instruction by 20 minutes per day from a more
restrictive environment to a less restrictive environment. The PWN noted that
these proposed changes are not considered a material change of services or a
substantial change of placement and that parent consent is not required to make
these changes. The PWN states that any disagreement with the actions
described in the PWN may be resolved by mutual agreement, through mediation,
or through due process.

It is noted that the parent returned the PWN to USD #___ on September 17,
2018 refusing to consent for the proposed changes.

The USD # _ staff acknowledged that the change of services and change of
placement described in the PWN dated September 5, 2018 was implemented
beginning on the August 16, the first day of the 2018-19 school year.



Federal regulations, at 34 C.F.R. 300.503, require that prior written notice must
be given to parents when the responsible public agency proposes or refuses to
initiate or change the identification, evaluation, educational placement, or the
provision of a free appropriate public education of the student. The written notice
sent to parents by the responsible public agency must contain a description of
the action proposed or refused by the agency and an explanation of why the
agency proposes or refuses to take the action.

In addition, Kansas regulation, at K.A.R. 91-40-27(a)(3), requires parent consent
before making a material change in services and/or a substantial change in
placement. K.S.A. 72-988 describes a material change in services as an
increase or decrease of 25% or more of any one service and describes a
substantial change of placement as movement to a less or a more restrictive
environment for more than 25% of student’s day.

In this case, it appears the student’s IEP in effect at the beginning of the 2018-19
school year required 150 minutes per day of specialized instruction with 50 of
those minutes designated for specialized instruction in math. However, the
student was assigned to the general education Algebra IA with special education
paraprofessional support and a special education study skills class was added to
the student’s schedule. This resulted in a total of 20 minutes less time spent in
the special education pull out setting. This equates to a change of approximately
5% less time spent in the more restrictive special education setting. Parent
consent was not required for this proposed action to take place as the change
was not a material change in services or a substantial change of placement.

School staff acknowledge that the parent was not provided with a PWN for the
changes in placement and services resulting from the schedule change at the
beginning of the 2018-19 school year until after the IEP meeting held on
September 5, 2018. Based on the foregoing, the allegation of a violation of
special education laws and regulations related to following appropriate
procedures for changing the student’s placement during the 2018-19 school year
is substantiated.

ISSUE TWO: The USD # ___, in violation of state and federal regulations
implementing the individuals with Disabilities Education Act (IDEA), failed
to appropriately respond to the parent request for a change of services at
the September 5, 2018 IEP team meeting.



Findings:

The parent and Ms. CM reported and documentation shows multiple requests for
additional services for the student were made at the September 5, 2018 IEP
team meeting. These requests included having the math class taught in the
special education setting as had previously been done during 71" and 8" grades,
providing remedial math class, math tutoring, or an online math class. The
parent also requested paraprofessional support for the student throughout the
school day.

The findings in Issue One are incorporated herein by reference.

Interviews and IEP team meeting notes from all parties reflect that the IEP team
discussed and considered all of these parent requests for additional services.

At the conclusion of the IEP team meeting, the parent was provided with a PWN
describing options considered and why those options had been rejected. The
PWN stated “The option to change placement and provide core instruction in a
specialized program was considered but rejected in order provide the student the
opportunity to be successful in his regular setting. The option to provide the
student a para throughout the school day was considered but rejected as not all
content requires reading and math skills. The option to provide Math instruction
in the Resource Room setting was considered but rejected because the general
education setting offers a slower pace and small class size for the student.”

Federal regulations, at 34 C.F.R. 300.503, require that prior written notice must
be given to parents when the responsible public agency proposes or refuses to
initiate or change the identification, evaluation, educational placement, or the
provision of a free appropriate public education of the student. The written notice
sent to parents by the responsible public agency must contain a description of
the action proposed or refused by the agency and an explanation of why the
agency proposes or refuses to take the action.

In this case, it appears the parent requested the student receive math instruction
in a special education setting and have paraprofessional support throughout the
school day. These requests were discussed and considered at the IEP team
meeting held on September 5, 2018. The parent was provided a PWN that
contained a description of the actions refused by the agency and an explanation
of why these services were refused. Based on the foregoing, the allegation of a
violation of special education laws and regulations related to appropriately
responding to the parent request for a change of services at the September 5,
2018 IEP team meeting is not substantiated.



ISSUE THREE: The USD #___, in violation of state and federal
regulations implementing the individuals with Disabilities Education Act
(IDEA), failed to follow appropriate procedures and requirements to
develop the September 5, 2018 IEP related to scheduling the meeting, the
meeting participants, inclusion of parent input into the IEP, review and
revision of the IEP goals and services, and regular education participation.

Findings:

The parent reported multiple concerns related to the IEP meetings held on
August 23 and September 5, 2018. Each of these concerns will be addressed
individually in the following findings for Issue Three. Note that findings in Issue
One and Two are incorporated herein by reference for each concern noted
below.

First, the parent believes that USD # _ failed to respond appropriately to her
request for an “emergency” IEP meeting on August 21, 2018.

Documentation and interviews show that an “informal” meeting of the IEP team
was held on August 23, 2018. The parent left this meeting because the general
education math teacher was not in attendance at the meeting. The parent then
requested another IEP team meeting on August 27, 2018. Documentation and
interviews show the IEP team meeting was conducted on September 5, 2018,
with the parent in attendance.

It is noted that IDEA does not include any guidance on “emergency” or “informal”
IEP team meetings. Instead, federal regulations, at 34 C.F.R. 300.324 require
the IEP Team to review and, as appropriate, revise the IEP to address (1) any
lack of expected progress toward the annual goals and in the general education
curriculum, if appropriate; (2) the results of any reevaluation; (3) information
about the child provided to or by the parents; (4) the child’s anticipated needs; or,
(5) other matters. While some states have regulations that define a specific
timeline for responding to a parent request to conduct an IEP team meeting,
Kansas does not. Accordingly, in Kansas, the school district must respond to a
parent's request for an IEP meeting within a reasonable time.

In this case, it appears the parent requested an IEP meeting on August 21, 2018
and USD #___ convened a meeting of the IEP team on August 23, 2018. This
meeting ended and the parent requested another IEP team meeting on August
27,2018. USD #___ again convened an IEP team meeting for the student on



September 5, 2018. There is nothing unreasonable with these district responses
to the parent's requests for a meeting. Documentation and interviews show that
both meetings included discussions about the student’s anticipated needs during
the 2018-19 school year. Based on the foregoing, the allegation of a violation of
special education laws and regulations related to failing to respond to a parent
request for an IEP team meeting in a timely manner is not substantiated.

Second, the parent believes the IEP team meeting did not include the
appropriate team members to develop the student’s IEP. Specifically, the parent
alleges that no regular education teacher of the child was in attendance at the
August 23, 2018 meeting of the IEP team. The parent also alleges the special
education teacher left the September 5, 2018 IEP team meeting without following
proper excusal procedures.

It is noted that the regular education teacher in attendance at the August 23,
2018 meeting of the IEP team was Ms. AF, an art teacher at the high school.
Documentation and interviews found the student was not enrolled in an art class
and the teacher was not a regular education teacher of the student.

It is noted that Mr. EB did leave the September 5, 2018 IEP meeting prior to its
conclusion due to a dental appointment. Documentation and interviews noted
that both Mr. EB and Mr. TE are special education teachers of the student at the
high school during the 2018-19 school year. Mr. TE was present throughout the
entire IEP meeting.

Federal regulations, at 34 C.F.R. 300.321, require public agencies to ensure that
the IEP Team for each child with a disability includes: the parents of the child; not
less than one regular education teacher of the child (if the child is or may be
participating in the regular education environment); not less than one special
education teacher of the child, or, where appropriate, not less than one special
education provider of the child; a representative of the public agency who is
gualified to provide or supervise the provisions of specially designed instruction
to meet the unique needs of children with disabilities, is knowledgeable about the
general education curriculum, and is knowledgeable about the availability of
resources of the public agency and able to commit the resources of the agency;
and an individual who can interpret the instructional implications of evaluation
results.

Federal regulations, at 34 C.F.R. 300.321(e), allow for a required IEP Team
member to be excused from an IEP Team meeting in two specific circumstances



following appropriate procedures. A member of the IEP Team shall not be
required to attend an IEP meeting, in whole or in part, if the parent of a child with
a disability and the public agency agree, in writing, that the attendance of such
member is not necessary because the member's area of the curriculum or related
services is not being modified or discussed in the meeting. A member of the IEP
Team may be excused from attending an IEP meeting, in whole or in part, when
the meeting involves a modification to or discussion of the member's area of the
curriculum or related services, if the parent, in writing, and the public agency
consent to the excusal, and the member submits, in writing to the parent and the
IEP Team, input into the development of the IEP prior to the meeting.

In this case it appears that the meeting of the IEP team on August 23, 2018 was
convened with all of the required IEP team members except a regular education
teacher of the student. The IEP team meeting on September 5, 2018 was
convened with all of the required team members and was not affected by the
early departure of one of the two special education teachers of the child in
attendance at that meeting. Therefore there was no requirement to follow
excusal procedures for Mr.EB. Based on the foregoing, the allegation of a failure
to include all required members of the student’s IEP team, specifically a regular
education teacher of the student at the August 23, 2018 IEP team meeting is
substantiated.

Third, the parent believes USD # __ has failed to revise the IEP goals because
the student continues to work on the same goals year after year. Lastly, the
parent believes her input was not considered into the development of the IEP
including the special education services and regular education participation.

Documentation found that four goals were included in the September 27, 2017
IEP for the student as noted below:

1. To use algorithms correctly to answer problems over the four operations
using whole, number, decimals, integers, and fractions using a calculator
with 75% accuracy

2. To read books for a variety of purposes and improve his reading
comprehension scores by taking at least 12 tests over books he read in
his reading range and score 70% or higher

3. To effectively write a paragraph for a variety of audiences, purposes, and
contexts with a good introduction, body and conclusion and supporting
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details and using complete sentences (sentence fluency), correct subject-
verb agreement, organization, and conventions 4 out of 5 times.

4. To research two careers from the suggested list from Career Cruising and
one career choice of his own choosing and gather the information to add
to his profile

The Progress Report of the student’s IEP goals dated May 22, 2018 indicated the
student had met goals one and four. The student had made progress on goal
three but still struggled with paragraph form and punctuation. Progress was also
made towards achieving goal two with the student having read 17 books;
however, his average comprehension score was 54%.

Documentation found the September 5, 2018 IEP also contained four goals as
noted below:

1. To use algorithms correctly to answer problems over the four operations
using whole, number, decimals, integers, and fractions; and solve
problems involving proportion and algebraic equations with 75% accuracy

2. To cite strong and thorough textual evidence to support an analysis of
what the text says explicitly as well as inferences drawn from the text
when given grade-level literary texts with at least 75% accuracy

3. To effectively write a 1-3 paragraph essay for a variety of audiences,
purposes and contexts with a good introduction, body and conclusion and
supporting details and using complete sentences (sentence fluency), good
word choice (vocabulary) organization, and conventions with at least 75%
accuracy

4. To complete the 9" grade requirements on the Career Cruising website

Meeting notes from all parties showed that the parent attended the August 23,
2018 IEP team meeting. During that meeting, the team discussed the functional
skills program located in a school building other than High School and that
the parent was not in agreement with this option for educating the student. The
parent also requested that the regular education math teacher participate in the
IEP team meeting to discuss provision of math services. Documentation found
that the functional skills program was no longer considered as an option for the
student following this IEP team meeting and that another IEP meeting was
convened with the regular education math teacher in attendance on September
5, 2018.
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Meeting notes from all parties showed the parent attended the September 5,
2018 IEP team meeting. During this meeting, the parent requested additional
services and supports as well as accommodations including the use of a
Communication Book and prompting the student to increase engagement in the
classroom. Documentation shows that both of these accommodations were
included in the September 5, 2018 IEP as program modifications. In addition, the
PWN dated September 5, 2018 documents the parent requests for additional
services and supports as well as the reasons why these were refused and not
included in the IEP.

Federal regulations, at 34 C.F.R. 300.322, require public agencies to take steps
to ensure that one or both of the parents of a child with a disability are present at
each IEP meeting or are afforded the opportunity to participate in the IEP team
meeting.

Federal regulations, at 34 C.F.R. 300.324, require school districts to review the
child’s IEP periodically, but at lease annually, to determine whether the annual
goals for the child are being achieved. Federal regulations, at 300.320, require
the IEP to include a statement of measurable annual goals, including academic
and functional goals designed to meet the child’s needs that result from the
child’s disability to enable the child to be involved in and make progress in the
general education curriculum.

In this case, it appears that the parent attended both the August 23 and
September 5, 2018 IEP team meetings and provided input into the discussions
related to goals, services, placement, and program modifications. The parent’s
input for program modifications was included into the September 5, 2018 IEP
while her input related to services and supports are documented as being
considered but rejected in the PWN. A review of the two IEPs in effect during the
past 12 months showed IEP goals for math, reading and writing that were revised
to include progressively more advanced skill development e.g. the writing goal
changed from writing a paragraph to writing a three paragraph essay. Based on
the foregoing, the allegation of a violation of special education laws and
regulations related to providing the parent with the opportunity to provide input
and to review/revise the goals of the IEP annually are not substantiated.

ISSUE FOUR: The USD #___, in violation of state and federal regulations
implementing the individuals with Disabilities Education Act (IDEA), failed
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to implement the student’s IEP, specifically the accommodation for an
agenda book, during the 2018-19 school year.

Findings:

The parent reported an accommodation for the student to use an agenda book or
communication book was added to the list of accommodations required to be
provided to the student at the September 5, 2018 IEP team meeting. However,
an agenda book or communication book was not provided or used by the student
until the parent inquired about its implementation on September 26, 2018.

The findings of Issues One, Two, and Three are incorporated herein by
reference.

The Program Modifications on the September 5, 2018 IEP includes the following
specific accommodation for the student within the regular education building in a
design